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Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
JAMES EDWARD PRI CE
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(98- CR-54)

May 7, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Def endant - Appel | ant James Edward Price appeals from his
conviction of carrying a firearmduring and in relation to a drug-
trafficking offense. Price contends that the evidence was
insufficient to prove a nexus between his carrying of firearns and
his drug-trafficking offense; that the district court erred by
failing to instruct the jury properly regarding the “in relation
to” elenent of his offense; and that the district court should have
required the jury to deliberate anew after it returned a verdict

formthat was altered.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



The evi dence presented at Price’s trial was sufficient for the
jury to find beyond a reasonabl e doubt that the handgun in the
center console of Price’ s pickup had sonme purpose or effect with
respect to his drug-trafficking offense. United States .
Schmal zried, 152 F.3d 354, 357 (5th Cr. 1998). The handgun was
| ocated close to Price in the pickup. | nvestigator Powell’s
testinony indicated that drug traffickers commonly used firearns to
protect thenselves and that the handgun taken fromthe pickup was
of a type commonly used by drug traffickers.

The instructions given by the jury regarding the “in relation
to” el enment of the offense, to which Price did not object at trial,
do not rise to the level of plain error. The instruction
essentially restates the el enents of the offense as set forth in 18
US C 8 924(c). Gven the instruction that the carrying of the
firearmnust be “in relation to” the drug offense, it is unlikely
that the jury would have convicted Price had it believed his
testinony regarding his purposes for possessing the firearns.
Price therefore has failed to denonstrate that the court’s failure
to use the pattern instructions caused the |ikelihood of a grave
m scarriage of justice. United States v. Jones, 673 F.2d 115, 119
(5th Gir. 1982).

Finally, the nodified verdict form was correct, as was the
district court’s instruction regarding the form United States v.
Garcia, 135 F. 3d 951, 956 (5th Gr.), cert. denied, 118 S. . 2386
(1998). The district court’s additional instruction was not an

abuse of discretion, Roberts v. Wlliams-McW I Ilians Co., 648 F.2d



255, 265 (5th CGr. 1981), and no further deliberation was required
sinply because the verdict formwas nodified.

AFF| RMED.



