IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50839
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
NATHANI EL MCCLAI NE,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas

USDC No. SA-94-CR-157-ALL

April 15, 1999
Before JONES, SM TH, and DUHE, Circuit Judges.
PER CURI AM *

Nat hani el MC ai ne appeals the district court’s anended
crimnal judgnent follow ng resentencing for possession with
intent to distribute cocaine base within 1,000 feet of a school.
McC ai ne was resentenced after his conviction for using or
carrying a firearmduring and in relation to a drug trafficking
of fense was vacated under 28 U.S.C. § 2255 in light of Bailey v.
United States, 516 U. S. 137, 144-45 (1995).

The PSR and the testinony at trial established that |aw

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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enforcenent officers found McC ai ne sl eeping on a couch in the
living room found a | oaded .22 caliber pistol in plain view on
the arnrest of the same couch, and found cocai ne base and cash in
the apartnment in close proximty to the weapon. The district
court did not err by increasing McC aine’'s base offense |evel two
| evel s pursuant to U.S.S.G § 2D1.1(b)(1) for possession of a
weapon. See United States v. Hare, 150 F.3d 419, 425 (5th Cr.

1998).

McC aine’s total original sentence was greater than
McC aine’s total sentence after resentencing. Under the
aggregat e approach, MC aine’s new sentence i s not considered
nore severe; his argunent that his new sentence is vindictive is

W thout nerit. See United States v. Canpbell, 106 F.3d 64, 66

(5th Gir. 1997).
AFFI RVED.



