IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50771
Summary Cal endar

VI OLA PENA

Pl ai ntiff-Appellant,
vVer sus

COMPASSI ONATE CARE, | NC.

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(MO 98- CVv-179)

March 15, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Vi ola Pena cl ains that Conpassionate Care, Inc., her forner
enpl oyer, discrim nated agai nst her because of her national origin
in violation of Title VIl of the Cvil R ghts Act of 1964. She
al | eges that Conpassionate Care fired her because she is Hi spanic.
Judge L. Stuart Platt, United States Magistrate Judge, granted
summary judgnent for Conpassi onate Care, and Pena appeal s. Because

t he conpetent summary judgnent evi dence before the | ower court did

"Pursuant to 5THCQOR R 47.5, the court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THCR R 47.5. 4.



not raise a material fact issue that national origin was a
nmotivating reason for Pena's term nation, we AFFI RM

The analysis for Title VII discrimnation clainms is well-
est abl i shed. See St. Mary’s Honor Cr. v. Hicks, 509 U S 502
(1993). The plaintiff nust denonstrate a prinma facie case that the
def endant nade an enploynent decision that was notivated by a
protected factor. Once the plaintiff nmakes out a prim facie case,
the defendant bears the burden of producing evidence that its
enpl oynent decision was based on a legitimte nondiscrimnatory
reason. The burden then shifts back to the plaintiff to prove that
the defendant’s proffered reasons were a pretext for
di scrimnation. See Mayberry v. Vought Aircraft Co., 55 F. 3d 1086,
1089 (5th Gr. 1995).

Assum ng Pena were to establish a prima facie case, Pena fails
to present conpetent summary judgnent evidence to rebut
Conpassionate Care’s proffered reason for her termnation: that
Pena submtted a false mleage claimafter having been warned not
to do so when had previously submtted a false claim Pena argues
that simlarly situated white enpl oyees were treated nore favorably
than she was, but this argunent is invalid. The white enployees
whom Pena clainms were simlarly situated did not, |ike Pena, submt
a false mleage claim after having previously done so and been
war ned about it. Thus, Pena provides no evidence to show that the
true reason she was term nated was because she was Hi spanic.

For the foregoing reasons, we AFFIRM



