IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50654
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

THOVAS EUGENE DAVI S,
Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
(MO 97- CR- 73- ALL)
May 7, 1999
Before SMTH, W ENER, and PARKER, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Thomas Eugene Davis appeal s hi s
convictions for furnishing false information in the acquisition of
firearms, pursuant to 18 U.S.C. § 922 (a)(6), and for possession of
a firearmwhile unlawfully using a controll ed substance, pursuant
to 18 U S.C 8§ 922(g)(3). He al so appeals his sentence. Davi s
insists that the evidence is insufficient to support his
convictions. Specifically, he contends that the governnent did not

prove that he was a user of illegal marijuana. Davis argues that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



the two witnesses who testified that he used nmarijuana were not
credi bl e. Qur review of the sufficiency of evidence does not
i ncl ude review of the weight of the evidence or the credibility of

the witnesses. See United States v. Garcia, 995 F. 2d 556, 561 (5th

Cr. 1993).
Davi s argues further that district court abused its discretion

by admtting (1) his nolo contendere plea to a previous charge of

possessi on of marijuana, and (2) testinony regardi ng an additi onal
uncharged i nci dent of marijuana possession. Although we agree that
such evidence was inadm ssible on the issue of Davis's nmarijuana
use, the district court’s error was harmess in |light of the

evidence of Davis's guilt. See United States v. Wllianms, 957 F. 2d

1238, 1244 (5th Gr. 1992). Davis also asserts, without citation
to the record or |legal authority, that although a urinalysis that
tested positive for marijuana was adm ssible to inpeach his
credibility, such adm ssion severely danmaged him Davis has failed
to brief his argunent, so it will not be considered on appeal

Bri nkmann v. Dallas Deputy Sheriff Abner, 813 F.2d 744, 748 (5th

Cir. 1987).

Davi s advances several argunents directed at the district
court’s adnoni shnent of defense witnesses regarding their Fifth
Amendnent right against self-incrimnation. He argues that but for
the court’s adnoni shnents, the w tnesses would have testified on
his behal f, and that had defense wi tness Quincy Hubert testified,
he (Davis) would not have had to testify on his own behal f. Davis

al so argues, without citation to authority, that defense w tness



Jody Thonmas was incorrectly advised of his Fifth Anendnment rights
and that the Suprene Court has “di sapproved any practice of forcing
a wai ver of the right against self-incrimnation for many years.”
Davi s does not indicate whether he is referring to hinself or to
Hubert and Thomas. As Davis is represented by counsel, his brief
is not entitledto the sane |iberal construction that we afford pro

se pl eadings. See Beasley v. McCotter, 798 F.2d 116, 118 (5th Cr

1986). And, as Davis has not sufficiently briefed the foregoing
argunents on appeal, they are deened abandoned. Bri nkmann, 813
F.2d at 748.

Regardi ng his sentence, Davis clainms that the district court
erred by enhanci ng his sentence for obstruction of justice pursuant
to U S.S.G §3Cl.1.'! Wereviewfor clear error a district court's
factual under 8 3Cl.1 that a defendant has obstructed justice

United States v. Storm 36 F.3d 1289, 1295 (5th Cr. 1995). The

district court's finding that a defendant obstructed justice by
giving perjurious testinmony is sufficient if the finding of an
obstruction or inpedinent of justice “enconpasses all of the

factual predicates for a finding of perjury."” [Id. (citing United

States v. Dunnigan, 507 U. S. 87, 95 (1993)). A wtness testifying
under oath conmts perjury by giving “‘false testinony concerning

a mterial matter with the willful intent to provide false

!Davis al so argues that because U.S.S.G § 3Cl.1 does not
gi ve guidance to attorneys about how they shoul d advise their
clients with regard to telling the truth, it rendered his counsel
i neffective. | nasnmuch as Davis has failed to support his
contention with any legal authority, he has failed to brief it on
appeal . Brinkmann, 813 F.2d at 748.



testinony, rather than as a result of confusion, mstake or faulty

menory. Id. (quoting Dunnigan, 507 U S. at 94).

| nasnmuch as marijuana use is an el enent of each of the crines
under whi ch Davis was convicted, the record is sufficient to uphold
an inplicit finding of materiality by the district court. See

United States v. Conp, 53 F.3d 87, 90 (5th Gr. 1995). Moreover,

the presentence investigation report (PSR), which the district
court adopted, indicates that the enhancenment was applicable
because “Davis conmtted perjury by taking the stand and denyi ng
the use of marijuana.” On express adoption of the findings in the
PSR, such findings are treated as those of the sentencing judge.

See United States v. Cabral-Castillo, 35 F.3d 182, 186-87 (5th Cr

1995). Based on the foregoing, the sentencing court's finding of
an obstruction of justice “enconpassed all the factual predicates
for a finding of perjury.” See id. Accordingly, the district
court did not err in enhancing Davis’ sentence under 8 3Cl.1

For the foregoing reasons, Davis’s convictions and sentence
are, in all respects,

AFFI RVED.



