IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50590
Summary Cal endar

OSCAR G FAVELA,
Pl ai ntiff-Appellant,

ver sus

SOUTHERN PACI FI C TRANSPORTATI ON
COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas, El Paso
(EP-97-CV-161-H)

March 15, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Gscar G Favel a appeal s a take-nothing judgnent--based on a
jury verdict--in favor of the Southern Pacific Transportation
Conmpany on his claimfor unlawful retaliation under Title VII of
the Gvil Rights Act of 1964, 42 U S.C. § 2000e et seq. Hi s only
argunent on appeal is that the district court erred in excluding

fromevidence his coworkers’ statenents regardi ng Janes Snothers’s

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



purported prejudi ce against Hi spanics. W find no error and we
affirm

Favel a argues that the district court erred in excluding as
hearsay his testinony that several coworkers told himto watch out
for Snothers, that Snothers was a very prejudiced individual, that
Snothers was very prejudiced against Hispanics and other
mnorities, and that Snothers was out to get him Favel a contends
that these statenents are not hearsay because they were not offered
to establish the truth of the matter asserted, but to show his
state of mnd when he filed his July 27, 1995 charge of nationa
origin discrimnation with the Equal Enploynent Qpportunity
Comm ssion (“EEOCC’). Favela therefore argues that the statenents
were rel evant and material, as they were necessary to establish an
essential elenent of his retaliation claim-that he had filed a
good faith charge of natural origin discrimnation with the EECCin
1995.

We review a district court’s exclusion of evidence under the

deferential abuse of discretion standard. Kelly v. Boeing

Petrol eum Servi ces, I nc., 61 F.3d 350, 356 (5th Cir.

1995) (citations omtted). Even an erroneous evidentiary ruling by
the district court is insufficient to constitute reversible error,
unless we find that the ruling has affected the conpl aining party’s
substantial rights. 1d. at 361. |If, after a reviewof the record,
we are sure that the error did not influence the jury or had but a

very slight effect on its verdict, then it cannot be said that a



party’s substantial rights have been affected. 1d. (citing EECC.
v. Manville Sales Co., 27 F.3d 1089, 1094 (5th Gr.), cert. denied,

513 U.S. 1190 (1995)).

As a threshold matter, we note that although it is true, as

Favel a argues, that an enpl oyee nust denonstrate that he had “at

| east a ‘reasonable belief’ that the [enploynent] practices he

opposed were unlawful ,” this show ng only assists the plaintiff in

establishing the first elenent in a prima facie case of

retaliation—that he engaged in protected activity. Sherrod v.

Anerican Airlines, Inc., 132 F. 3d 1112, 1122 (5th Cr. 1998); Long

v. Eastfield College, 88 F.3d 300, 304 (5th Gr. 1996)(citations

omtted). To be sure, the ultimate issue for the jury in a case of
unlawful retaliation is sinply whether the enployee’'s statutorily
protected activity was the “but for” cause of the adverse

enpl oynent action. Long, 88 F. 3d at 304-05 n.4 (citing McDaniel v.

Tenple I ndep. Sch. Dist., 770 F.2d 1340, 1346 (5th Gr. 1985)). It

is this latter point upon which we focus in order to resolve the
evidentiary issue put before us today.

After a careful reviewof the record, and a cl ose study of the
parties’s briefs, we are left with the definite and firmconcl usi on
that even if we assune that the district court erred in excluding
Favel a’s proffered evidence, this error had no effect on Favela’s
substantial rights, so as to warrant reversal of the jury verdict
inthe favor of Southern Pacific. Al though we have previously held

that the exclusion of evidence probative of discrimnation can



taint a jury’'s verdict, the record in the instant nmatter
denonstrates that this is not such a case.

On the issue of “but for” causation, Favela s theory of the
case at trial was that Snothers orchestrated his term nation in
retaliation for the 1995 EEQCC claimthat he filed agai nst Snot hers
and Sout hern Pacific, and that Snother’s retaliatory intent should
be inmputed to Mchael L. Riley, the Southern Pacific plant manager
who made t he decision to term nate Favel a for i nsubordi nati on. See
Sherrod, 132 F.3d at 1122; Long, 88 F.3d at 307. The gist of
Favel a’ s case was that Ri |l ey conduct ed no i ndependent investigation
of insubordi nation charges agai nst him but nerely “rubber stanped”
Snothers’s retaliatory decision to discharge him See 1d. To
support his position, Favela presented evidence that Snothers was
the true draftsman of the July 18, 1996 action letter that charged
him with insubordination, notw thstanding that the docunent was
signed by Keith Lancaster, Favela s supervisor. Favel a further
testified that Snothers told himthat he knew about the 1995 EECC
charge, that he (Snothers) had fired Favel a previ ously, and that he
would fire himagain. Finally, based on the fact that the phrase
“one shred of probative evidence” appeared in both his term nation
letter and in an enpl oyee disciplinary letter, which was previously
drafted by Snothers, Favela attenpted to establish that Snothers
had also witten his discharge letter, which was signed by R |ey.

Proceeding solely on this “inputation” theory at trial, Favela



offered no proof that Riley, the decision-naker, intended to
retaliate agai nst hi mbecause of his 1995 EECC charge.

Southern Pacific, however, offered a legitimte, non-
retaliatory reason for Favela s term nati on—insubordination. On
July 18, 1996, Sout hern Pacific charged Favela with i nsubordi nati on
because he failed to take a “return to work” physical exam nation
as Lancaster instructed on July 10, 1996, which al so i ncl uded drug
and al cohol testing. There is no dispute that the physical was
requi red of all Southern Pacific enployees who, simlar to Favel a,
had been absent fromwork for thirty days or nore. Riley testified
that after a formal investigative hearing was held on the
i nsubor di nati on charges on August 18, 1996, Snothers asked himto
issue a ruling in the case. Riley testified that in accordance
wth Southern Pacific policy, he reviewed the transcript of the
hearing, and ultimately decided that Favel a shoul d be term nat ed- -
there was essentially no dispute that Favela failed to submt to a
uni form drug and al cohol test when instructed to do so. Riley
further testified that Snothers never told him that he wanted
Favel a di scharged, that Snothers never pressured himto term nate
Favel a, and that, in any event, Snothers was not in a position to
exert such influence over him Riley also testified that he, not
Snot hers, had drafted Favela’'s termnation letter. Regarding the
simlarities in Favela s discharge letter and the disciplinary
letter previously witten by Snothers, Riley explained that

Sout hern Pacific dismssal letters were standard formletters, and



t hat he had been using the phrase “one shred of probative evi dence”
as early as 1993, and even in 1994. Finally, on the issue of
Favel a’s 1995 EECC charge, R ley testified that he was aware of
Favel a’s statenent in the transcript that he had filed the claim
Ril ey explained, however, that when he made the decision to
termnate Favela, he knew nothing about the EEOC conplaint,
i ncl udi ng whether it had been actually filed as Favel a al | eged.
The record clearly denonstrates that there were, as to be
expected, two sides to this retaliation case. The jury heard the
conpeting versions, and in concluding that Favela had not been
termnated inretaliation for filing the 1995 EEQCC charge, the jury
chose to believe Southern Pacific’'s view of the evidence. Thi s
credibility determnation was wthin the province of the jury to

make, and it is one which we are conpelled to accept. See Pol anco

v. Gty of Austin, Texas, 78 F.3d 968, 980 (5th Cr. 1996). In the

light of this record, which contains no evidence from which
reasonabl e and fair-m nded persons could conclude that Snothers’s
retaliatory intent should be inputed to Riley, so as to establish
t he necessary causal |ink between Favel a’s EEOC conplaint and his
subsequent termnation, the district court’s exclusion of the
cowor kers’ statenents regardi ng Snot hers’s purported anti-Hi spanic
bi as--whi ch was not offered for the truth of the assertions--could
have hardly affected the jury's verdict. Even if the coworkers

statenents woul d have convinced the jury of Favela's state of m nd

when he filed the EEOCC charges, this evidence nonet hel ess woul d not



have been probative of retaliationin Riley' s decisionto termnate

Favel a. See N chols v. Loral Vought Systens, Co., 81 F.3d 38, 41-

42 (5th Gr. 1996). As the record nmakes clear, the coworkers’
coments were solely about Snothers, whose discrimnatory aninus
could not reasonably be inputed to the rel evant deci sion-maker
Riley. This is especially true, where at trial, Favela failed to
rebut Riley’ s assertions that Snot hers never urged himto di scharge
Favel a, and that when he term nated Favela he was unaware that
Favel a had actually filed an EEOC agai nst Sout hern Pacifi c.

In sum the jury verdict was not tainted, nor were Favela's
substantive rights affected by the exclusion of evidence that did
nothing to informthe ultinmate issue before the trier of fact--
whet her Favela’' s 1995 EEOCC charge was the “but for” cause of his
termnation. W therefore conclude that the district court did not
err in excluding Favela s proffered evidence. The judgnent of the
district court is hereby

AFFI RMED



