IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50525

SAM R M KHAIL, Individually and doi ng busi ness as M3C
Engi neering; M KHAI L PROPERTI ES; E CORPORATI ON,

Pl aintiffs-Appellants,
V.
PHLIP F MARI TZ;, MARI TZ WOLFF & CO,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-98-CV-50-JN)

July 1, 1999

Before KING Chief Judge, REYNALDO G GARZA and JOLLY, Grcuit
Judges.

PER CURI AM *
Plaintiffs-appellants Sam R M khail, individually and doi ng
busi ness as NGC Engi neering and M khail Properties,! and E

Cor poration appeal the district court’s grant of summary judgnent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.

! Although the official style of the case characterizes
M khail Properties as a plaintiff-appellant inits own right,
M khail’ s brief describes himas “doing business as NGC
Engi neering and M khail Properties.”



on their fraud, negligent m srepresentation, and tortious
interference with contract clainms in favor of defendants-
appellees Philip F. Maritz and Maritz Wl ff & Conpany. W
affirm
|.  FACTUAL AND PROCEDURAL BACKGROUND

In April 1996, plaintiff-appellant Sam R M khail and
Lakshm narayan Sri nivasan, an agent for plaintiff-appellant E
Corporation, entered into a contract with Avanti Properties
(“Avanti”) to buy a piece of land in downtown Austin, Texas (“the
Property”). The Property is part of a four-parcel devel opnent
that includes the Four Seasons Hotel (“the Hotel”), which is
managed by def endant -appellee Maritz WIff & Conpany (“Maritz
WIlff”) for owner Hotel Equity Fund, L.P.; the San Jacinto Ofice
Tower; the Shoreline Gill; and an underground parki ng garage
connecting the Hotel and the office tower. The contract between
E Corporation and Avanti provided for the expiration of a due
diligence period on June 20, 1996 and the closing of the sale on
or before July 1, 1996.

At the tine that they contracted with Avanti, MKkhail and E
Corporation intended to construct a public parking garage on the
Property.2 |In early May 1996, however, after another conpany

expressed interest in |easing 150,000 square feet of office space

2 Mkhail testified at his deposition that he originally
pl anned on building a public parking garage. Srinivasan
initially testified that he could not recall whether there had
been any di scussion as to the public or private character of the
proposed garage prior to May 14, 1996, but he |ater stated that
he had “contenpl ated” constructing a public garage “[a]round

April 11.”



in dowmntown Austin, MKkhail and E Corporation decided to build an
office tower with a private underground parking garage on the
Property. On May 14, 1996, Mkhail and Srinivasan net with
def endant - appellee Philip F. Maritz, a principal in Maritz Wl ff;
Ken Fearn, an enployee of Maritz Wl ff; and Craig Reid, the
manager of the Hotel, in the Hotel’s cocktail |ounge. M khai
and Srinivasan infornmed Maritz, Fearn, and Reid that E
Corporation planned to build an office tower with an underground
garage on the Property, showed them draw ngs of a building that
had been pl anned by one of the Property’s previous owners, and
inquired as to Maritz Wl ff’'s interest in participating in the
devel opnent of the Property. The parties discussed devel opi ng
par ki ng, hotel roons, condom niunms, corporate apartnents, and
retail space on the Property, but failed to reach any agreenents.
On or about May 20, 1996, the conpany with which E Corporation
had been negotiating deci ded agai nst | easing office space
downt own, and M khail and E Corporation abandoned the idea of
buil ding an office tower, focusing instead on the devel opnent of
a parki ng garage.

On June 18, 1996, M khail sent the following facsimle to
Maritz:

We finalized the purchase of the property adjacent to
your Four Seasons Hotel, and will be closing by the end of
July. My partner and | would like to discuss these three
i ssues wth you

| met with Austin Commercial, who handl ed the
construction of the Four Seasons, and have | earned

that sone of the utilities for the Four Seasons
are located on our site. It would be a costly




proposition to relocate these utilities, but we
need to discuss this further.

W need a letter of intent for the 200 parKking
spaces for the Four Seasons at $100. 00 per nonth,
w th anot her 100 spaces either on a daily or an
hourly basis, to be designated for the Four
Seasons.

The possibility of adding 100 roons and 50
condom niuns to the hotel, as we discussed.

As soon as you get this fax, please give ne a call. W
are | ooking forward to being a good nei ghbor to you and Four
Seasons.

Maritz responded with a letter that stated in rel evant part:
In regard to the three issues you raised in your letter, you
shoul d be advi sed that our requirenents have changed since
we |ast nmet. The hotel does not have any need for
addi tional parking spaces and is not interested in proposals
to | ease additional parking spaces. Due to a slowdown in
the Austin econony, we see no need for either additional
hotel roonms or for any condom niuns and are interested in
neither adding to our existing inventory nor providing
service or other anmenities to such units. As to the issue
of utilities, | would sinply suggest that you confirmthe
facts as our utility arrangenents and easenents rel ated
thereto are fully operable.
Prior to receiving this letter, however, Mkhail and E
Corporation had obtained a thirty-day extension of the due
diligence and cl osi ng deadlines under their contract with Avanti.
In July 1996, Mkhail and E Corporation extended the contract yet
again, so that the due diligence deadline becane August 16, 1996
and the closing date August 30, 1996. By August 1996, however,
they still had not obtained the zoning variances and permts
necessary for building a public parking garage fromthe city of
Austin. Accordingly, on August 15, 1996, plaintiffs voluntarily
termnated their rights under the contract wth Avanti
During the period that M khail and E Corporation had the
Property under contract, Lewis N. Wl ff, a principal of Maritz
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Wl ff, made several inquiries as to whether it was for sale. On
May 8, 1996, Wl ff contacted Avanti and inquired about the status
of the Property. Marvin Shapiro, an Avanti principal, infornmed
Wil ff that the Property was under contract and declined to
di scuss the matter further, although he did invite WIlff to cal
back on June 20, 1996, to see if the purchaser (whom Shapiro did
not identify) had closed the sale. On June 20, 1996, the sane
day that Maritz sent his letter to Mkhail, WIff contacted
Avanti again to inquire about the Property. Shapiro advised
Wl ff that the purchasers had extended their contract, and no
further discussion ensued. On August 18, 1996, after M khail and
E Corporation canceled their contract, WIff again contacted
Avanti, and sone two nonths later, Maritz WIff entered into a
contract to purchase the Property on behalf of the owners of the
Hotel. This deal closed in Decenber 1996.

In June 1997, Mkhail, individually and doi ng busi ness as
M3C Engi neering and M khail Properties, and E Corporation
(collectively, plaintiffs), brought suit against Maritz and
Maritz Wl ff (collectively, defendants) in state court in Dallas
County, Texas for fraud, negligent m srepresentation, and
tortious interference with contract. The defendants renoved the
action to the United States District Court for the Northern
District of Texas on the basis of diversity of citizenship. That
court then transferred the case sua sponte to the Wstern

District of Texas. On February 9, 1998, the defendants filed a



nmotion for summary judgnent, which the district court granted.

The plaintiffs appeal.

1. STANDARD COF REVI EW
We review a district court’s grant of summary judgnent de
novo, applying the sanme standards as the district court. See

United States v. Johnson, 160 F.3d 1061, 1063 (5th Cr. 1998).

After consulting applicable law in order to ascertain the
material factual issues, we consider the evidence bearing on
those issues, viewng the facts and the inferences to be drawn
therefromin the |ight nost favorable to the non-novant. See Doe

v. Dallas Indep. Sch. Dist., 153 F. 3d 211, 214-15 (5th Gr.

1998). Summary judgnent is properly granted if “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.

56(c); see Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

Finally, to the extent that a district court’s grant of summary
judgnent is based on its interpretation of state |law, we review

t hat determ nati on de novo. See FDIC v. Abraham 137 F.3d 264,

267 (5th Gir. 1998).
[11. DI SCUSSI ON
A.  Fraud
First, the plaintiffs contend that Maritz’'s allegedly false

statenents that the Hotel did not need additional roons or



par ki ng spaces constituted fraud. |In Texas, a plaintiff seeking
to recover on a fraud claimbears the burden of proving the

exi stence of the followng: “a material m srepresentation, which
was fal se, and which was either known to be fal se when nade or
was asserted w thout know edge of the truth, which was intended
to be acted upon, which was relied upon, and whi ch caused

injury.” See Johnson & Johnson Med., Inc. v. Sanchez, 924 S. W 2d

925, 929-30 (Tex. 1996) (quoting DeSantis v. Wackenhut Corp., 793

S.W2d 670, 688 (Tex. 1990)). To succeed in a common |aw fraud
action, noreover, a plaintiff’s reliance on the defendant’s

conduct nust be justifiable as well as actual. See Haral son v.

E.F. Hutton Goup, Inc., 919 F. 2d 1014, 1025 (5th G r. 1990)

(applying Texas law). As a general rule, “[i]n an arm s-length
transaction the defrauded party nust exercise ordinary care for
the protection of his own interests and is charged with know edge
of all facts which would have been di scovered by a reasonably
prudent person simlarly situated. And a failure to exercise
reasonabl e diligence is not excused by nere confidence in the

honesty and integrity of the other party.” Thigpen v. Locke, 363

S.W2d 247, 251 (Tex. 1962) (quoting Courseview, Inc. v. Phillips
Petrol eum Co., 312 S.W2d 197, 205 (Tex. 1957)). To determ ne

whet her reliance is justifiable in a particular case, courts

i nqui re whether--given a fraud plaintiff’s individual
characteristics, abilities, and appreciation of facts and
circunstances at or before the tinme of the alleged fraud--it is

extrenely unlikely that there was actual reliance on the



plaintiff’'s part. See Haralson, 919 F.2d at 1026 (citing Lone

Star Mach. Corp. v. Frankel, 564 S.W2d 135, 139 (Tex. Cv. App.-

- Beaunont 1978, no wit); General Mtors Corp. v. Courtesy

Pontiac, Inc., 538 S.W2d 3, 6 (Tex. Gv. App--Tyler 1976, no

wit)).

Under the circunstances in this case, any reliance
plaintiffs placed on Maritz’'s representations as to the Hotel’s
needs was unreasonable as a matter of law. At the tine Maritz
wote his letter, the parties were in the earliest stages of an
arns-1ength negotiation. |[|ndeed, they had spoken only once
before, in the Hotel’s cocktail |ounge, where they briefly
di scussed the possibility of Maritz Wl ff’s participating in the
devel opnent of the Property but failed to reach even a
prelimnary agreenent. Moreover, Maritz’'s representations were
made in the context of term nating negotiations, a tinme when, we
t hi nk, a reasonabl e busi nessperson woul d view his supposedly
uni nterested adversary’s descriptions of his needs and wants as
i nherently suspicious. 1In short, a party’ s statenent that he
does not wish to continue prelimnary negotiations because he
does not require or desire the subject of the discussions nay be
a nere negotiating ploy, a signal that he does not wsh to do

business with the other party. Cf. Keasler v. Natural Gas

Pipeline Co., 569 F. Supp. 1180, 1187 (E. D. Tex. 1983) (holding

that, under Texas |law, offerees were not entitled to rely on
offeror’s representation that its offer was “non-negoti abl e”

because such a statenent was “a nere negotiating ploy”), aff’d,



741 F.2d 1380 (5th Cr. 1984) (unpublished table decision);
Mar burger v. Seminole Pipeline Co., 957 S.W2d 82, 86-88 (Tex.

App. --Houston [14th Dist.] 1997, wit denied) (sanme).® W
therefore agree with the district court that plaintiffs could not
justifiably rely on Maritz’'s representations.
B. Negligent M srepresentation

Plaintiffs also argue that Maritz’'s statenents constituted
negligent m srepresentation. Under Texas |law, the elenents of a
claimfor negligent msrepresentation are (1) a representation
made by a defendant in the course of his business, or in a
transaction in which he had a pecuniary interest; (2) the
def endant supplies “false information” for the guidance of others
in their business; (3) the defendant did not exercise reasonable
care or conpetence in obtaining or conmunicating the information;

and (4) the plaintiff suffers pecuniary |oss by justifiably

3 Plaintiffs point out that the Marburger court did find
that an allegedly false representation that all offerees “had
been and necessarily would be offered the sane set price” was
actionable. 957 S.W2d at 87. They argue that Maritz’'s
representation that the Hotel did not need additional parking
spaces is nore akin to a statenent that all offerees will receive
the sanme price than one that an offer is non-negotiable. W
di sagree. The Marburger court found that the fornmer was
acti onabl e because of ferees m ght reasonably infer fromsuch a
statenent that, having said so, the offeror was obligated to
offer the sane price irrespective of its owmm wllingness to
conprom se with any particular offeree. See id. at 87-88. In
this case, however, Maritz's assertions that the Hotel did not
need additional roons or parking spaces and was not interested in
acquiring themdoes not carry the sane sense of obligation.
Rather, in light of the fact that they were nmade in the context
of termnating prelimnary arns-|ength negotiations, these
representations were, |like the statenent that an offer is non-
negoti abl e, nmerely expressions of whether the speaker is willing
to conprom se.



relying on the representation. See Federal Land Bank Ass'n v.

Sl oane, 825 S.W2d 439, 442 (Tex. 1991). Justifiable reliance is

al so an el enent of negligent m srepresentation. See Haral son,

919 F.2d at 1025 n.5 (citing G eat Am Mrtgage |l nvestors v.

Louisville Title Ins. Co., 597 S.W2d 425, 429 (Tex. CGv. App.--

Fort Worth 1980, wit ref’d n.r.e.); RESTATEMENT ( SECOND) OF TORTS

8§ 552(1) (1977)). But, this circuit has noted, because an
intentional tort like fraud is not at issue, courts nore readily
equate unjustifiable reliance in a negligent msrepresentation
context with contributory negligence. See id. at 1025-26 n.5

(citing Blue Bell, Inc. v. Peat, Marwick, Mtchell & Co., 715

S.W2d 408, 415 (Tex. App.--Dallas 1986, wit ref’'d n.r.e.);
CGeosearch, Inc. v. Howell Petroleum Corp., 819 F.2d 521, 526 (5th

Cr. 1987)). Accordingly, “[dlue to the justifiability
requi renent’s stricter nature under negligent m srepresentation
t han under common |law fraud, a finding of unjustifiable reliance
on fraudul ent conduct for common | aw fraud purposes precludes a
negligent m srepresentation claimbased on the sane conduct.”
Id. at 1026 n.5. Qur conclusion in the previous section that the
plaintiffs unjustifiably relied on Maritz' s representations thus
requires us to rule against themon their negligent
m srepresentation claimas well.
C. Tortious Interference wth Contract

Finally, plaintiffs claimthat Maritz' s all eged
m srepresentations constituted tortious interference with their

contract with Avanti. In their appellate brief, plaintiffs argue
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that Maritz’'s statenents “nade performance [of the contract with
Avanti] nore burdensone, difficult or inpossible, or of less or
no value,” which ultimately “led M khail and E Corporation to
termnate the contract and | ose the benefit of the bargain.” In
Texas, a party alleging tortious interference wwth a contract
must prove four elenents to sustain its claim (1) that a
contract subject to interference exists; (2) that the alleged act
of interference was willful and intentional; (3) that the wllful
and intentional act proxinmtely caused damage; and (4) that

actual damage or |oss occurred. See ACS Investors, Inc. v.

McLaughlin, 943 S.W2d 426, 430 (Tex. 1997). A third party’s
efforts to induce a contract obligor to “do what it has a right
to do” is not tortious interference with contract under Texas

| aw, however. ld. at 430; see C.E. Servs., Inc. v. Control Data

Corp., 759 F.2d 1241, 1248 (5th Cir. 1985) (“Athird-party’s
efforts to induce another to exercise his right to dissolve a
contract at will or to termnate contractual relations on notice
does not constitute tortious interference wth contract under
Texas law.”). Viewing the evidence in the light nost favorable
to the plaintiffs, the defendants did no nore than convi nce

M khail and E Corporation to exercise what plaintiffs thensel ves
describe as an “option to cancel the contract” with Avanti.

Under Texas | aw, such an action cannot formthe basis of a

tortious interference with contract claim?

4 Plaintiffs argue that the Texas Suprene Court’s hol di ng
in Sterner v. Marathon G1 Co., 767 S.W2d 686, 689 (Tex. 1989),
that “the termnable-at-will status of a contract is no defense
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V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

to an action for tortious interference with its perfornmnce”
indicates that it has stated an actionable claimeven though it
had an option to cancel its contract with Avanti. After Sterner,
however, the Texas Suprene Court reaffirnmed that while the
termnable-at-will or term nabl e-upon-notice status of a contract
does not preclude all actions for tortious interference with its
performance, nerely inducing one of the parties to a contract to
exercise his right to termnate it does not constitute actionable
interference. See ACS Investors, 943 S.W2d at 430 (citing C E
Servs., 759 F.2d at 1248, as direct support and noting “but cf.”
St erner).
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