IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50441
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DON CHRI STOPHER SI M5,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas

USDC No. W91-CR-169-1

January 26, 1999
Before WSDOM DUHE , and DeMOSS, Circuit Judges.
PER CURI AM *

Don Christopher Sins appeals the district court’s inposition
of a 36-nonth sentence follow ng the revocation of his supervised
release. Sins contends that the 36-nonth sentence was plainly
unreasonable in view of his nerely technical violations of his
supervi sed release. Sins’ supervised rel ease was i nposed as part
of his sentence for his conviction of possession of nore than
five grans of cocaine base with intent to distribute in violation

of 21 U S.C 8§ 841(a)(1l). This offense is a Class B felony

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 98-50441
-2

because it is punishable by up to 40 years of inprisonnment under
21 U.S.C. 8§ 841(b)(1)(B)(iii). See 18 U S.C. 8§ 3559(a)(2). Upon
revocation of supervised rel ease of a defendant who had been
convicted of a Cass B felony, a defendant nay be sentenced to a
prison termof up to 36 nonths. 18 U S.C. 8§ 3583(e)(3).
Therefore, the district court had the discretion to sentence Sins
to atermof up to 36 nonths of inprisonnent. The applicable

gui deline range of four to ten nonths in Chapter 7 of the United

States Sentencing Guidelines is advisory only. United States v.
Escamlla, 70 F.3d 835 (5th Gr. 1995). The district court
determ ned that a | esser term would be i nadequate because Sins
continually violated the terns of his supervised rel ease and
indicated to his probation officer that he was unwilling to
conply with the terns in the future. Further, 8§ 7B1.4 of the

Gui delines provides that a court may depart upward in inposing a
sentence upon revocation of supervised release if the original
sentence was the result of a downward departure for substanti al
assistance. See 8§ 7Bl1.4, coment. (n.4). |In the instant case,
the Governnent filed two separate notions for downward departures
based on Sins’ substantial assistance, and the district court
granted both notions and reduced Sins’ sentence. Sins has not
shown that the district court’s inposition of a 36-nonth sentence
followi ng the revocation of his supervised release was plainly

unreasonable. United States v. Rodrigquez, 23 F.3d 919, 920 (5th

Gir. 1994).
AFFI RVED.



