IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50406

Summary Cal endar

CHRI STOPHER O WOCODRUFF,
Plaintiff - Appellant,
vVer sus
PULTE HOME CORPORATI ON; PULTE HOME CORPORATI ON OF TEXAS
Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-97-CA-086 HG

Decenber 7, 1998
Bef ore H G3 NBOTHAM JONES, AND DENNI'S, Circuit Judges.
PER CURI AM *
Chri stopher O Wodruff, a fornmer African-Anmerican enpl oyee of
Pul te Honme Corporation and Pulte Honme Corporation of Texas, filed
suit against Pulte alleging that he was illegally discrimnated
agai nst because of his race and retaliated agai nst when he sought

to enforce his rights by filing a conplaint wth the Equal

“Local rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Enmpl oynent Qpportunity Conm ssion. Wodruff asserted cl ai ns under
Title VI, 42 US. C. 8§ 2000e; 42 U S.C. § 1981, and the Texas
Conmi ssion on Human Rights Act (“TCHRA'), Tex. Lab. Code Ann. 88
21.001-21. 035. The district court granted summary judgnent for
Pulte on all clainms. W affirm
I

Whodruff was hired as a new hone sal es representative for the
San Antonio division of Pulte in 1995, and he was the only African
Anmerican sales representative in the division over the course of
his enploynent. Al supervising enployees were white. Wodruff
had no prior experience selling hones, and was assi gned a trai ner,
Al ex Rickel. Wodruff was required to turn over 20% of his
comm ssions on his first 10 sales to R ckel even if R ckel was not
directly involved in a particular sale. According to affidavits of
i ndividuals other than Wodruff, this requirenent had not been
inposed on other new hires previously, and a simlarly
i nexperi enced new enpl oyee hired after Wodruff, Hunphrey Hassi ng,
was not required to share commssions in this way. Anot her
enpl oyee, Karen Hill, was required to split her comm ssions, but
she was hired after Wodruff had submtted his initial conplaint.

Wodruff filed an EEOC charge conpl ai ni ng of the practice, and
one nmonth later, Mke Mundola, the new San Antonio division
presi dent, and Frank Bol ey, the San Antoni o sal es manager, nmet with
Whodruff to discuss his conplaint. On behalf of Pulte, they
offered to pay Wodruff fully for the portion of the comm ssion

that he had split with Rickel. They also offered to give Wodruff



an additional anpbunt to conpensate for a Novenber, 1995, sale in
whi ch both he and Ri ckel had been invol ved, and had di sagreed as to
howto split the comm ssion. Wodruff declined the offer, however,
indicating that he did not want to condone illegal discrimnatory
conduct .

Whodruff all eges that Prude did not |ike him Prude, he says,
woul d di scuss issues with other sal espersons, but would not neet
wth Wodruff for nore than a short period before kicking himout
of the office. Wen Wodruff and Rickel had their conm ssion
di spute, Wodruff alleges that Prude net with R ckel but not with
him In addition, Wodruff maintains, Prude acted evasively when
Wodruff talked to him rolling his eyes and turning away from
Woodr uf . Further, Wodruff alleges that at a sales neeting
anot her sal esperson, Jim Kucera, openly said that Wodruff was
Pulte’s “token” bl ack, and Prude responded by smrking and rol ling
hi s eyes.

In July, 1995, Wodruff asked to be transferred to a
potentially nore lucrative subdivision, Geenbriar at Finesilver,
but never received an answer, even though ot her enpl oyees who had
requested transfers did receive responses. Continuing at the sane
| ocation, Wodruff logged low sales figures initially and was
pl aced on probation. He inproved his sales performance, selling
seven honmes fromJanuary to April, 1996. This anount, however, was
| ess than Prude’ s goal for Whodruff of selling two hones per nonth,
which in turn was | ess than the nunber of hones that Wodruff had

suggested as a sel f-inposed goal



In June, 1996, Whodruff was gi ven a choice of renmaining at the
Braun Heights subdivision at which he had been working or
transferring to the Blanco Bluffs subdivision, to which about 13
non- Afri can- Aneri can sal es representatives were transferred over a
three-year period. He chose to transfer. Wodruff wanted to work
at Blanco Bluffs without a partner sales representative, but for
several intervals totaling about three nonths, he was assigned a
part ner. For two additional brief periods, he was assigned a

“retrainer,” Carlos Fontanez. Wodruff conplains that the Bl anco
Bluffs subdivision where they worked could support only one
sal esperson. From June to Cctober, 1996, Wodruff sold only two
honmes, and in Septenber, he was inforned that his enpl oynment m ght
be termnated if his sales record did not inprove. I n Qctober
1996, Whodruff was told that the Bl anco Bl uffs subdi vi si on m ght be
cl osed down altogether if aggregate sales did not increase.

In April, 1997, Wodruff took a vacation. |In accordance with
wor kpl ace practice, he secured the services of two “hostesses” to
wat ch his nodel honme while he was away. Whodruff conpl ains that
the Pulte sales director called one of the hostesses and told her
that if any potential buyer showed i nterest, she should refer that
buyer to another salesperson in another sales division, Laura
Terranova. The hostess conplied with this request.

The Bl anco Bl uffs subdivision was ultimtely cl osed down and
Wodruff’s position was term nated. Overall, Wodruff filed five

charges of discrimnation with the EECC that are before us here.

In addition to the comm ssion splitting, the failure of a manager



to respond to a transfer request, and the decisions regarding
subdi vi si on assi gnnents and assi gnnent of partners, Whodruff clains
that he was discrimnated agai nst when Pulte earlier placed nenos
in his personnel file, and by virtue of Pulte' s performance
nmoni toring, probation, and eval uation prograns.
|1

We wi || consider Whodruff’s all egati ons of race di scrimnation
and retaliationinturn. Wth respect to each all egati on, Wodruff
has failed to neet his burden. In sone cases, he has failed to
establish a prima facie case of discrimnation. See, e.q.,

Waggoner v. Gty of Garland, 987 F.2d 1160, 1163-64 (5th Cr. 1993)

(reciting the requirenents for establishing a prina facie case of
di scrim nation). In others, confronted with a legitimte, non-
di scrimnatory reason for each action taken, he has failed to offer

evidence that the reasonis a nere pretext. See, e.q., Bodenhei ner

V. PPG Indus., Inc., 5 F.3d 955, 957 (5th Cr. 1993).! Because

there is thus no genuine issue of material fact, summary judgnent

was proper. See, e.q., Anderson v. Liberty Lobby, Inc., 477 U S

242, 247-48 (1986) (“[T]he nere existence of sone all eged factual
di spute between the parties will not defeat an otherw se properly
supported notion for summary judgnent.”). Wodruff’s concl usory

al l egations that enpl oynent actions were racially notivated cannot

The standard for a retaliation clai munder 42 U S.C. § 2000e-
3(a) issimlar. See, e.q., Ray v. Tandem Conputers, Inc., 63 F. 3d
429, 435 n.22 (5th Cr. 1995).




prevent a sunmary judgnent award. See, e.qg., Duffy v. Leadi ng Edge

Products, Inc., 44 F.3d 308, 312 (5th Cir. 1995).2

A
Wodruff’s strongest claim is that he was discrimnated
agai nst when forced to pay 20% of his comm ssion on his first ten
sales. Wodruff has net his prinma facie burden, since Hassing was
not expected to split his conm ssions. Nonetheless, the enpl oyer

has offered a |l egiti mate busi ness reason for the decision, that at

the tinme it appeared to be sound business practice. Cf. EECC v.

Loui siana Ofice of Comunity Servs., 47 F.3d 1438, 1448 (5th Gr.

1995) (noting that Title VII is “not intended to be a vehicle for
judicial second guessing of business decisions, nor . . . to
transformthe courts into personnel managers”). Wodruff has not
produced evidence that this reason was pretextual, and Pulte’'s
offer to conpensate him |l ater provides evidence that it was not.
Because Whodruff is not a federal enployee, he did not |lose his
Title VIl claimon account of his refusal to accept this offer.

. Brown v. General Servs. Admin., 425 U S. 820, 832-33 (1976)

(establishing a different rule for federal enployees based on the
adm nistrative schene established for resolving conplaints of

federal enpl oyees). Nonet hel ess, the offer shows that Pulte

W need directly consider only Title VII |aw Where a
plaintiff alleges violations of both Title VI and 8§ 1981, the
latter claimis considered separately only if it is brought on

grounds different from those available under Title VII. See
Johnston v. Harris County Flood Control Dist., 869 F.2d 1565, 1575
(5th Gr. 1989). The Texas Comm ssion on Human Rights Act,
meanwhile, is interpreted in conformance with Title VII. See

Dallas Fire Fighters Ass’nv. Gty of Dallas, 885 F. Supp. 915, 927
(N.D. Tex. 1995).




officials wished to ensure that Whodruff was being treated equally.
Regardl ess of whether this wsh stemmed from Pulte’s desire to
shield itself from legal Iliability, Wodruff has produced no
evidence that the original plan was notivated by invidious
discrimnatory aninus, and his claimthus cannot survive sumary
j udgnent .

Wodruff’s claimthat his supervisor’s failure to respond to
his request to transfer to Finesilver constituted discrimnation
has no basis in |aw | nsensitive and rude behavior do not
constitute illegal discrimnation, and “col d-shoul deri ng” does not

rise to the |l evel of an actionabl e of fense. See, e.qg., MConathy

v. Dr. Pepper/Seven Up Corp., 131 F. 3d 558, 563-64 (5th Cr. 1998).

Pulte’s decision not to transfer Wodruff also was not
discrimnatory. Pulte selected Bill Dugger, an experienced sal es
representative fromoutside Pulte, to work in this lucrative and
i nportant position. Dugger was clearly nore qualified than
Whodruff for the job, and Wodruff has produced no evidence that
the sel ection was based on race.

Nor was Whodruff’s placenent in Blanco Bluffs discrimnatory.
Wbodruff hinself chose to transfer to Bl anco Bluffs, and two ot her
sales representatives were placed in |ow perform ng subdivisions
and had | ow sales as a result of placenent there. Approximtely 13
sales representatives were assigned to Blanco Bluffs over three
years. Wodruff has thus failed to establish a prina facie case of
discrimnation on this charge. Simlarly, there is no evidence

that the assignnent of partners to Whodruff was discrimnatory. A



sal es representative assigned to Blanco Bluffs prior to Wodruff
had approximately four partners assigned to work with her there,
and during Whodruff’s enpl oynent, nost of the subdivisions had nore
than one sal es representative assigned to each subdi vi si on.

Woodruff’s conplaints about nenos being placed in his file
w t hout his know edge al so cannot survive summary judgnment. O her
simlarly situated sales representatives also had negative nenos
pl aced in their personnel files without their know edge. Moreover,
there is no evidence that these nenos resulted in adverse action
being taken with regard to his enpl oynent, and t he nenos t hensel ves
do not constitute an enpl oynent acti on.

Wth respect to perfornmance nonitoring, Wodruff has presented
no evidence that he was treated differently from ot her enpl oyees
with low sales.? And with respect to Wodruff's ultimte
dismssal, he has presented no evidence that there was any
discrimnatory notive in Pulte’'s decision to close the Blanco
Bl uffs subdivision. “Job elimnation or office consolidationis a

sufficient nondiscrimnatory reason for discharge.” Arnendariz v.

Pi nkerton Tobacco Co., 58 F.3d 144, 150 (5th Cr. 1995), cert.

denied., 116 S. C. 709 (1996). The supervisors whose actions

SSimlarly, Wodruff has presented no evidence that
instructions to the hostess that he had selected to watch over his
nmodel hone during vacation were discrimnatorily notivated. [In any
event, this claimmy be barred, because he did not nention it in
his EEOC charge and thus has failed to exhaust adm nistrative
remedies. See Cark v. Kraft Foods, Inc., 18 F.3d 1278, 1280 n.9
(5th Gr. 1994) (noting that a civil action may enconpass only
clains stated i n the EEOC charge, devel oped during the course of an
i nvestigation of that charge, or included in what the EECC woul d
reasonably be expected to investigate on account of the charge).

8



Woodr uf f conpl ai ned about were not the sane as those who ultimately
approved the closing of Blanco Bluffs, and Wodruff thus cannot
show that the closing was the result of continuing aninus.
B
Wodruff’'s first retaliation claimis that Pulte nmanagers
illegally interrogated him after he filed his EEOC charge. I n
Paxton v. Union National Bank, 688 F.2d 552 (8th Cr. 1982), an

enpl oyee was called into the personnel director’s office and
gquestioned intensively about why he nmade an EEOC filing. The
Eighth Grcuit found this to be a violation of § 2000e-3. Assum ng
W t hout deciding that we woul d take the sane position as the Ei ghth
Circuit if presented the facts i n Paxt on, Wodruff neverthel ess has
not produced evidence that he was intensively interrogated. The
Pul te managers asked what they could do to correct any perceived
discrimnation, and ultimately offered to rei nburse Wodruff his
| ost training comm ssions. This cannot constitute a retaliatory
interrogation, for if it did, enployers would be unable to renedy
percei ved discrimnatory conduct w thout subjecting thenselves to
legal liability.

Whodruff also conplains that docunentation placed in his
personnel file wthout his know edge constitutes retaliation.
Performance evaluations, however, do not constitute adverse

enpl oynent actions. See, e.qg., Mattern v. Eastman Kodak Co., 104

F.3d 702, 707-08 (5th Gr. 1997) (listing adverse enploynent
actions as including only “ultimte enploynent decisions” |ike

hiring, discharging, pronoting, granting | eave, and conpensati ng).



Whodruff has offered no evidence establishing a causal connection
bet ween docunentation in his personnel file and the ultimte
decision to termnate him Simlarly, the retraining Wodruff
received did not constitute an adverse enploynent action and
ultimately was not causally connected to his term nation when the
Bl anco Bl uffs subdi vi si on cl osed.
1]

For the reasons above, we affirmthe district court’s decision

to enter sunmary | udgnent.

AFFI RMED.
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