IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50220
Conf er ence Cal endar

CHRI S HONMRD M DAN EL
Peti ti oner- Appel | ant,
vVer sus
LESTER E. FLEM NG \War den,
Federal Correctional Institution Bastrop,

Respondent - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. A 97-CV-654
© August 18, 1998
Before KING H G3 NBOTHAM and JONES, G rcuit Judges.
PER CURI AM *

Chris Howard MDani el appeals the district court’s denial of
his application for wit of habeas corpus. He challenges his
ineligibility to receive a sentence reduction for successfully
conpl eting a substance abuse treatnent programdue to the Bureau
of Prisons’ (“BOP’) determ nation that a defendant who receives a
sent ence enhancenent for possession of a dangerous weapon is

ineligible for the reduction because it only applies to

nonvi ol ent of fenders. See 18 U.S.C. 8§ 3621(e)(2); BOP Program

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Statenent No. 5612.02, Section 9. MDaniel argues that BOP
Program St atement No. 5612.02, Section 9, should be set aside
because it is a legislative rule and was not promulgated in
accordance wth the Adm nistrative Procedure Act’s notice-and-
coment requirenents and because the BOP exceeded its statutory
authority in making this rule. MDaniel’s position |acks nerit
because this court has previously determned that this Program

Statenent is an interpretive rule not subject to the notice-and-

coment requirenents of the APA. See Royal v. Tonbone, 141 F. 3d
596, 600 (5th G r. 1998); Venegas v. Henman, 126 F.3d 760, 763

(5th Gr. 1997); see also Reno v. Koray, 515 U. S. 50, 61 (1995)

(noting BOP program statenent was an interpretive guideline not
subj ect to notice-and-coment requirenents).

McDani el concedes that his contention that the BOP exceeded
its statutory authority by excluding prisoners who receive
sentence enhancenents pursuant to U S.S.G § 2D1.1(b)(1) from
eligibility for sentence reductions is neritless in Iight of our

deci sion i n Veneqgas. See Venegas, 126 F.3d at 765.

AFFI RVED.



