UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-50187
Summary Cal endar

Rl CHARD A. GATHERS,
Pl ai ntiff-Appellant,
VERSUS

SHEI LA E. W NDNALL, Secretary Air Force,
Departnent of the U S. Air Force,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
( SA-96- CV-432)
December 1, 1998

Before DAVI S, DUHE and PARKER, Circuit Judges.
PER CURI AM !

Appel l ant Gathers appeals the grant of summary judgnent
dism ssing his enploynent discrimnation suit against his forner
enpl oyer, the U S. Air Force. He clained racial discrimnation
and retaliation were the cause of his adverse enpl oynent actions.
The Mdtion For Summary Judgnent was referred to the magistrate

judge who submtted a lengthy and detail ed recomendation to the

Pursuant to 5" CR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



district court, which the court, after de novo review of the
summary judgnent record, adopted.

On appeal, Gathers conplains that the district court enpl oyed
the incorrect standard of review and that it failed to find that
anot her enployee was treated differently than Appellant which
constituted discrimnation. W have carefully reviewed the record,
the magi strate judge’ s nenorandumand the district court’s opinion
and find no error.

The fact that the Air Force may have applied an incorrect
regulation in requiring a resignation in order to grant |eave
W t hout pay does not establish discrimnation because the evidence
is uncontradicted that this regul ati on was applied to everyone who
sought | eave w t hout pay.

Nor is there any evidence that the fact that Appellant had
filed a prior EEOCC conplaint played any part whatever in the
enpl oynent deci sions regardi ng him

Finally, the Air Force clearly established that the enpl oyee
Mell o, to whom Appellant conpares hinself, was in fact in a very
different situation. That he was treated differently does not even
infer discrimnatory notive, nmuch |less create a genuine issue of
materi al fact.

AFFI RVED.



