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This civil rights case brought by the survivors of Jesus
Castillo (collectively, the Castillos) against the Cty of Round
Rock, Texas and three of its police officers (collectively, the

Defendants), alleging that three of the Gty’'s | aw enforcenent

Pursuant to 5TH CR. R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



officers used excessive force in seizing Castillo and were
deliberately indifferent to his ensuing nedical needs, inplicates
42 U. S.C. § 1983, the Texas Wongful Death Act, the Texas Survivor
Statute, the Texas Tort Cainms Act, and Common Law tort law. In
response to notions for summary judgnent filed by the Defendants on
grounds of qualified imunity, the district court denied di sm ssal,
concl udi ng that genuine issues of material fact precluded such a
di sposition of the case. Even when we view the summary judgnent
evidence in the light nost favorable to the Castillos, we are
convinced that the actions of the City's police officers were
obj ectively reasonabl e under the circunstances and were taken in
good faith, within the scope of their authority, thereby entitling
the Defendants to sunmary judgnents of dismssal as to all clains
asserted agai nst them
l.

Facts Mbst Favorable to the Castill os

Late one cold January afternoon, the Round Rock Police
Departnent began receiving 911 reports that a pedestrian was
yelling and interfering wwth traffic at the i ntersecti on of H ghway
620 and I nterstate H ghway 35. Dispatchers relayed the information
to Oficers Kincaide and Ledesma, who responded in their separate
patrol cars. As they were proceeding to the scene, the officers
were further advised by a police dispatcher that a man fitting the
sane description was reported to be stealing popcorn and beer from
a Texaco station at that | ocation. The subject of the reports

turned out to be Castillo, a relatively short and heavy, 39-year-



old Hispanic male with a history of nmental illness.?

O ficer Kincaide was the first to arrive, spotting Castillo in
the drive-through | anes of an adjacent bank, lightly clad despite
the near-freezing tenperature. Oficer Kincaide ordered Castillo
to stop where he was, and Castillo conplied, placing a pack of beer
on the ground, taking a drink fromthe bottle of beer he held in
hi s hand, and then raising both hands while he continued to hold
the beer bottle in one hand. Ki ncai de approached Castillo and
“attacked him?” knocking the beer bottle out of his hand. Oficer
Ki ncai de and Castillo fought, struggling vigorously on the ground,
as Kincaide attenpted to subdue Castillo and citizen bystanders
tried to aid in that effort. Castillo bloodied Oficer Kincaide' s
nose in the fracas, and it bl ed profusely.

Oficer Ledesma arrived and assisted Oficer Kincaide,
together with citizen bystanders, in restraining Castillo in the
prone position on the ground, eventually handcuffing his hands
behind his back. Corporal Jacobs arrived after Castillo was
handcuffed but while he was still kicking and yelling. Oficer
Ki ncai de and a nal e bystander clinbed atop Castillo as the three
officers put flex cuffs on Castillo s |egs. Al told, Oficer
Ki ncai de and the Good Samaritan remained on Castillo's back for
four to six mnutes. During the struggle, Oficer Kincaide shoved
his knee in the back of Castillo' s neck and kept it in there for

sone five to ten mnutes. At one point, Castillo exclained in

! The Castillos allege that Castillo and O ficer Kincaide had
been school mates but the record does not reflect that the officer
recogni zed Castillo or was aware of his nental condition.
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Spani sh that he was going to die. Noticing that Oficer Kincaide
was bl eedi ng, Corporal Jacobs radioed the dispatcher to send an
anbul ance to the scene.

When, after being handcuffed and |eg-shackled, Castillo
finally stopped struggling, the officers rolled himover onto his
back. When they did, the officers noticed that Castill o’ s face had
turned blue and that he appeared to be unconscious. The anbul ance
arrived shortly and took Castillo to a nearby hospital where he
died approximately a week later wthout havi ng regai ned
consci ousness. Castillo’s tragic death was caused by anoxic
encephal opat hy that produced cardiorespiratory arrest during the
positional asphyxia that resulted from his being laid on the
ground, handcuffed and in the prone position, for four to six
mnutes with the weight of two adults on his back.?

The Castillos filed state wongful death and survival clains,
and a federal civil rights claimunder 42 U S. C. § 1983, agai nst
the Defendants. The Castillos alleged violations of the Fourth,
Fifth, Ei ghth, and Fourteenth Anendnents of the United States
Constitution. They also asserted a negligence claim against the
City of Round Rock and both statutory and comon |law tort clains
agai nst Kincaide, Ledesma, and Jacobs, in their individual and
of ficial capacities.

The parties agreed to proceed before a nagi strate judge. The

Defendants filed notions for summary judgnent, which the magi strate

2 Castillo suffered from health problens that included
obesity and an enl arged heart, which m ght have contributed to his
deat h.



judge granted as to the Fifth and Ei ghth Amendnent clains but
denied as to the Fourth and Fourteenth Amendnent clains and as to
the state law clains as well. The Defendants tinely filed notices
of appeal fromthe court’s interlocutory refusal to dismss all
clainms on grounds of qualified or official immunity.
.
Anal ysi s

We concl ude that we have jurisdictiontoreviewthis case. W
recently clarified our approach to the arcane issues whether and
under what circunstances we can review a district court’s

interlocutory denial of qualified inmunity. In Colston v.

Bar nhart,® we stated that:

when a district court denies a notion for
summary judgnment on the ground that *“genuine
i ssues of material fact remain,” the court has
made two distinct |egal concl usions. First,
the court has concluded that the issues of
fact in question are genuine, i.e., the
evidence is sufficient to permt a reasonable
fact finder to return a verdict for the

nonnovi ng party. Second, the court has
concluded that the issues of fact are
material, i.e., resolution of the i ssues m ght
affegt t he outcone of the suit under governing
I aw.

Thus, an appellate court may not review a district court’s
determ nation that disputed issues of fact are genuine, but my
review the question of materiality.® The Defendants maintain that

when we accept as true that Castillo raised his hands to surrender

8 146 F.3d 282 (5'" Cir.)(order denying rehearing en banc),
cert. denied, 119 S. . 618 (1998).

4 1d. at 284 (citation omtted).

5> See |d.



peacefully and accept the Castillos’ version of how the police
officers’ actions led to Castillo’ s death, we have jurisdictionto
consi der whether the lower court erred in not granting summary
judgnent. |In essence, the Defendants argue that the disputed facts
do not affect whether qualified inmunity applies; rather that, even
assumng the truth of the Castillos’ version of the facts, the
Def endants have not violated Castillo’ s constitutional rights. As
such, any genuine dispute about the facts is not material. e

agree that, under such an approach, we have appellate jurisdiction.

Cl ains of excessive or deadly force arise under the Fourth
Amendnent.® The “reasonabl eness” standard requires a “careful
bal ancing of the nature and quality of the intrusion on the
i ndi vidual’s Fourth Anendnent interests agai nst the countervailing
gover nnent al interests at st ake. "’ The r easonabl eness
determ nation involves a fact-intensive analysis of the case,
i ncluding consideration of “the severity of the crinme at issue,
whet her the suspect poses an imedi ate threat to the safety of the
officers or others, and whether he is actively resisting arrest” to
det erm ne whether the force used was excessive.?

VWhen, in our de novo review, we consider the otherw se

6 See Gaham v. Connor, 490 U. S. 386, 395 (1989)(“[A]l
clains that | aw enforcement officers have used excessive force —

deadly or not —in the course of an arrest, investigatory stop, or
other single «<eizure’ of a free citizen should be anal yzed under
the Fourth Amendnent and its <« easonabl eness’ standard....”).

" Gaham 490 U. S. at 396 (citations and internal quotations
omtted).

8 1d.



di sputed facts in the light nost favorable to the Castillos, we are
convi nced beyond peradventure that the officers did not wuse
excessive force or deliberately disregard Castill o’ s nedi cal needs.
Nei t her side disputes that Castillo raised the beer bottle in the
air in response to the officer’s comuands. Regardl ess of
Castill o’ s subjective intent in doing so, it is not unreasonable to
assune that, given the totality of the circunstances, Oficer
Ki ncai de could have perceived Castillo’s action as threatening.
More particularly, as the threat thus perceived includes the
perception of the beer bottle as a dangerous weapon, a pre-enptive
strike by the officer to disarmthe perceived adversary inparts no
culpability to the officer, even if his action is found (or
assuned) to be the imrediate producing cause of the ensuing
al tercation.

In any event, in the struggle that foll owed, Castillo refused
to submt, actively resisting by kicking and yelling — and
bl oodying the officer’s nose — in a manner that a reasonable
of ficer could perceive as hostile. That Castillo’s struggle m ght
eventual | y have becone a panic reaction to his positional asphyxia
changes neither its perception to reasonable officers as hostility
and resistance to arrest nor the fact that it clearly began as
hostile resistance to | awful and reasonabl e denmands of the police.
We are satisfied that the officers were not unreasonabl e in placing
Castillo in a prone position and i ncapacitating himas quickly and
professionally as possible, by clinbing on top of his back and
securing his hands and legs, so as to protect thenselves and

bystanders from a |large and powerful man who was clearly out of
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control and refusing to submt to the officers’ conmmands.
In the recent and eerily simlar Seventh Crcuit case of

Estate of Phillips v. Cty of MIwaukee,® an obese, nentally il

man who was hostile to police died from positional asphyxia after
being held in the prone position while being handcuffed. The court

determined that the officers’ actions constituted a reasonable

response to the situation that they faced —a hostil e suspect who
refused to be restrained.? The Phillips court found no

constitutional violation and did not reach the issue of qualified
i munity. !

“Aut horities nmust be all owed <t o graduate their response to the
demands of any particular situation.’”' “Restraining a person in
a prone positionis not, in and of itself, excessive force when the
person restrained is resisting arrest.”?!

Qur review of the applicable law and the operable facts —
resolving all disputes in favor of the Castill os —convinces us
that the situation faced by the officers in their encounter with
Castillo justified the degree of force exerted wunder the
circunstances and was not unreasonable, either quantitatively or

qualitatively. Neither can it be said that the officers had

9 123 F.3d 586 (7" Gir. 1997), cert. denied, 118 S. C. 1052
(1998) .

10 See |d. at 593.
11 See |d. at 597.
12 United States v. Montoya de Hernandez, 473 U. S. 531, 542

(1985)(quoting United States v. Place, 462 U S. 696, 709 n.10
(1983)).

13 Estate of Phillips, 123 F.3d at 593.
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di sregard, deliberate or otherwse, for Castillo’ s health needs.
As soon as his distress was recognized he was placed in the
anbul ance and rushed to the hospital. The procedures used were
well within police norns; both the tine and the extent of the force
were reasonable if not mnimal; and the abandonnent of force and
commencenent of concern for the health of the person restrained
were tinmely and appropriate. Under the circunstances, there was no
constitutional violation and thus no | egal support for the clains
advanced by the plaintiffs. Consequently, the rulings of the
district court denying dism ssal nust be reversed and judgnent
rendered in favor of the Defendants, dism ssing all clains against
t hem 4

REVERSED and RENDERED

14 The Texas law of “official imunity” is essentially
identical to the federal law of qualified immunity, sparing
governnent officials fromlitigation on matters arising from or
connected with the discharge of discretionary duties, as long as
the officials act in good faith and within the scope of their
authority, Gty of Lancaster v. Chanbers, 883 S. W2d 650, 653 (Tex.
1994) . As the defendant officers were clearly discharging
di scretionary duties within the scope of their authority, and as
the sanme facts that denonstrate objective reasonableness for
federal purposes denonstrate good faith for state purposes, see
Cty of Lancaster, 883 S.W2d at 656-57 (hol ding that a reasonably
prudent officer acting under the sane or simlar circunstances
coul d have believed that the force used was necessary, is actingin
good faith), the defendant officers here are entitled to official
i nruni ty.




