IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50126
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
APCLI NAR ARI ZMENDE- MATI AS,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. A-97-CR-167-ALL
© August 18, 1998

Before KING H G3 NBOTHAM and JONES, G rcuit Judges.
PER CURI AM *

Apol i nar Ariznmende- Mati as has appeal ed the sentence i nposed
followng his conviction for returning illegally to the United
States follow ng deportation. Ariznende contends that his state-
court cocai ne-possession conviction was not a “drug trafficking
crime,” under 18 U.S.C. § 924(c)(2) and did not constitute an
“aggravated felony” for purposes of U S. S.G 8§ 2L1.2(b)(1)(A.
Accordingly, Arizmende argues, the district court erred in

adjusting his offense | evel upward by 16 |evels pursuant to

8§ 2L1.2(b)(1)(A). Ariznende concedes that the court resolved

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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this issue to the contrary in United States v. Hi nojosa-Lopez,

130 F. 3d 691, 693-94 (5th G r. 1997). Because the appeal is
frivolous, it is DISM SSED. See Howard v. King, 707 F.2d 215,
219-20 (5th Cir. 1983); 5th GCr. R 42.2.

APPEAL DI SM SSED.



