IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50053

DONALD BENALLY,
Peti ti oner- Appel | ant,
Ver sus
J. E. SLADE, Warden, Federa
Correctional Institution
La Tuna; O | VAN VH TE,
Regi onal Director -

Uni ted States Bureau of
Pri sons,

Respondent s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-97-CV-418-H
© August 19, 1998
Bef ore DAVI S, BENAVI DES and STEWART, Circuit Judges.
PER CURI AM *

Donal d Benal |y, federal prisoner # 26826-008, argues that
the district court erred in denying his 8 28 U S.C. § 2241 habeas
petition alleging that the respondents have refused to
recal cul ate his sentence under the pre-Sentencing CGuidelines |aw.

We have reviewed Benally’'s petition and have determ ned that

Benally is challenging the validity of the district court’s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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i nposition of his sentence under the Sentencing Quidelines rather
than the manner in which his sentence is being executed.
Therefore, Benally' s “petition” should have been construed as a

nmotion filed pursuant to 28 U . S.C. 8§ 2255. See Cox v. \Warden,

Fed. Detention Cr., 911 F.2d 1111, 1113-15 (5th Gr. 1990).

Because a 8§ 2255 notion requires a certificate of
appeal ability (COA) to be eligible for appellate review, the
court would generally remand the case to the district court for
the limted purpose of determ ning whether a COA should issue.

See United States v. Youngblood, 116 F.3d 1113, 1114-15 (5th Cr

1997).

However, a 8 2255 notion nust be presented to the sentencing
court for determnation. See 8§ 2255. Benally was sentenced by
the district court in Phoenix, Arizona, which is located in the
Ninth Grcuit. Because neither the Texas district court nor this
court has jurisdiction to address Benally’ s notion, Benally’'s
appeal is DI SM SSED for |ack of jurisdiction.

Benally’s notion to proceed in forma pauperis on appeal is
DENI ED as noot .

APPEAL DI SM SSED



