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Def endant - appel l ant Rita Al manzar (“Al manzar”) was convicted
by a jury of one count of knowingly and intentionally inporting
marijuana into the United States from Mexico, in violation of 21
US C 88 952(a) and 960(a)(1l); and one count of know ngly and
intentionally possessing marijuana with intent to distribute, in
violation of 21 U.S.C. 8 841(a)(1). On appeal, Al manzar chal |l enges
her conviction with the sole argunent that the Governnent failed to

present sufficient evidence that Al manzar knew that the car she was

Pursuant to 5th Cr. R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



driving had marijuana hidden in a secret conpartnent, an el enent
necessary to prove both the inportation and t he possessi on char ges.
Based on our thorough revi ew of the evidence presented to the jury,
we conclude that the evidence as a whole viewed in the |ight nost
favorable to the prosecution gives equal or nearly equal
circunstantial support to a theory of innocence and a theory of
guilt, so that any reasonable juror necessarily nust have
entertai ned reasonabl e doubt. Hence, the Governnent failed to neet
its burden of proof, so Almanzar’s conviction nust be reversed.
. FACTUAL AND PROCEDURAL BACKGROUND

At approximately 5:10 a.m on April 9, 1997, Al manzar, a 40-
year-old female U S. citizen, drove a 1985 Honda Prelude into the
primary inspection |ane at the Paso Del Norte port of entry in E
Paso, Texas. Al manzar was the sol e occupant of the vehicle. The
bridge at the port of entry connects El Paso to C udad Juarez
Mexi co. Imm gration inspector Glbert Mdriles (“Madriles”)
testified at trial that when he asked Al manzar for a decl aration,
he recei ved no answer. Wen he asked Al manzar her citizenship, she
told him she was a United States citizen. Madril es then asked
Al manzar who owned the car, and she told himthat it belonged to a
friend. Madriles requested identification, and Al manzar said that
she had none. When Madriles asked Al manzar if there was anything
in the trunk of the car, she said no. Madriles admtted that he
did not snell marijuana or air freshener in the car.

Madriles testified that A manzar was “nervous” and that her

behavi or was “out of the ordinary.” Specifically, he stated that



when he asked Al manzar for a declaration, “she hesitated to rol
the wi ndow dowmn.” Madriles also testified that he saw “sone eye
contact” between Al manzar and the driver of a station wagon parked
in the secondary inspection area ahead of her. Madriles admtted,
however, that although the report that he prepared wi thin one hour
after Almanzar’'s arrest stated that she appeared nervous, his
report did not give any reasons for this conclusion. Madriles also
admtted that Al manzar maintained eye contact with hi mthroughout
hi s questioning. He could not recall whether Al manzar’s hands were
shaki ng.

Madriles testified that he asked Al manzar to open the trunk
for a routine inspection, and inside the trunk he saw new rubber
nmol di ng and fresh paint applied to Bondo or fiberglass, |eading him
to believe that the trunk had been altered. Madril es sent the car
to the secondary i nspection area, where a drug-sniffing dog al erted
to the trunk.

Rol ando Pi cazzo (“Picazzo”), a cani ne enforcenent officer with
the U S. Custons Service, testified that he opened the trunk and
saw that the spare tire well was covered by sheet netal. Wen he
drilled into the netal and then withdrew the drill bit, it was
covered with a green | eafy substance that field-tested positive for
mar i j uana.

Maria Ramrez (“Ramrez”), a U S. Custons i nspector, testified
that she searched Al manzar and found no contraband or weapons
According to Ram rez, Al manzar asked her “what was goi ng on because

she had to go to work that day.” Ramrez also testified that a



team fromthe National Guard used a saw to renove the sheet neta
from the trunk, a procedure that took possibly as long as 45
mnutes. Ramrez told the jury that under the sheet netal, agents
found 13 bundl es of marijuana wei ghing 51.5 pounds wapped i n cl ear
pl asti c.

Ruben At edero-Lopez (“Atedero-Lopez”), a special agent wth
the U S. Custons Service, testified that before Al nmanzar’s arrest,
he had been investigating the station wagon, which was known as a
load or spotter vehicle for drug snuggling. At eder o- Lopez
testified that he had placed a |ookout record on the Treasury
Enf orcenment Conmuni cations System (“TECS’) conputer, requesting
that the inspectors send the station wagon to secondary i nspection
and “al so | ook for any associated vehicles that may be carrying a
| oad.” When Atedero-Lopez received notice that the station wagon
had been spotted at the port of entry, he went to the custons
headhouse, where he read Al manzar her Mranda rights and
i nterrogated her.

At eder o- Lopez testified that Almanzar told himthat at 11:00
p.m the previous night, she had taken a taxi to C udad Juarez, and
that she went to the Vertigo nightclub to neet her boyfriend of two
mont hs, Sergio Segura. Al manzar told the agent that she did not
know where Segura |lived and that she had no neans of communi cati ng
with himother than neeting hi mat nightclubs. Atedero-Lopez al so
testified that Al manzar said that she had | ost her purse, but she
did not say when or how. Atedero-Lopez told the jury that Al manzar

said that she had been “partying all night” with Segura, and that



at approximately 5:00 a.m he had given her the key to his car so
t hat she could drive back to El Paso because she was worried about
going to work. He also testified that Al manzar said that she had
pl aced the car key on the key ring wth her house key. Atedero-
Lopez admitted that he did not ask Al manzar whet her she and Segura
had nmade arrangenents to return the Honda to him

At edero- Lopez testified that in a second conversation with
Al manzar after her arrest, she told hi mthat she had net Segura at
the XO nightclub in G udad Juarez. He did not ask Al manzar why she
initially said that she had net Segura at the Vertigo nightclub
He also told the jury that he asked Al manzar’s daughter, Cynthia
Jinmenez, to bring him identification for her nother, and that
Cynthia gave him an expired Texas driver’s license, a health
i nsurance card and a Social Security card. Atedero-Lopez admtted
at trial that he did not take fingerprints frominside the trunk or
fromthe plastic wap covering the marijuana. He told the jury
that during the interrogation Al nmanzar insisted that she had
“nothing to do with this.”

Maria Sepulveda ("Sepulveda”), an office manager at M d-
Anmerican El ectro-Cords, where Al manzar had been enployed as an
assenbl er since 1995, testified that Al manzar’s |ast day of work
was Saturday, April 5, 1997, and that she had unexcused absences on
April 7, 8 and 9. Sepulveda told the jury that a 24-hour witten
war ni ng was sent to Al manzar on April 11, and that if Al manzar had
responded within 24 hours, she would not have been fired.

Sepul veda said that because Al manzar never received the warning



letter, and did not respond, she was term nated on April 14, 1997,
effective retroactive to April 10, 1997. Sepul veda testified that
she had known Al manzar for a long tinme and considered her to be a
good enpl oyee.

Mari bel Jinenez (“Maribel”), A manzar’s daughter, testified
that her nother told her that she borrowed the Honda Prel ude from
a friend she net in a nightclub in G udad Juarez. Maribel stated
t hat she had never heard of Sergio Segura.

Al manzar’s ot her daughter, Cynthia Jinenez (“Cynthia”), who
lives with Al manzar, testified that her nother previously had dated
men in Cudad Juarez and that, although she had never heard of
Segura, she is wusually famliar only with her nother’s steady
boyfriends. Cynthia also told the jury that when Agent Atedero-
Lopez asked her to bring hi mher nother’s identification, she gave
hi mher nother’s driver’s license, Social Security card and health
i nsurance card taken fromher nother’s dresser drawer, not fromher
purse. Cynthia testified that she too had been to the Vertigo and
XO nightclubs, which are only a block apart, and that it was
customary that if one club closed early, patrons could get into the
other club free by showng a wistband fromthe cl osed club

Al manzar did not testify at trial and the defense presented no
W t nesses. Al manzar noved for a judgnent of acquittal at the end
of the governnent’s case-in-chief and at the close of evidence;
t hese notions were denied. The jury found Al manzar guilty on both
counts. The district court sentenced Al manzar to two concurrent

sentences of 24 nonths and three years of supervised rel ease



Al manzar appeal ed.
1. STANDARD OF REVI EW

In review ng chall enges to the sufficiency of the evidence, we
reviewthe evidence, whether direct or circunstantial, inthe |light
nmost favorable to the governnent, “drawing ‘all reasonable
inferences and credibility choices made in support of the
verdict.’” United States v. Ortega Reyna, 148 F.3d 540, 543 (5th
Cir. 1998) (quoting United States v. lvy, 973 F.2d 1184, 1188 (5'"
Cr. 1992), cert. denied, 507 U S. 1022 (1993)). This standard of
review inquires whether any reasonable trier of fact could have
found that the evidence established the essential elenments of the
crinmes beyond a reasonabl e doubt. United States v. Anchondo-
Sandoval , 910 F.2d 1234, 1236 (5'" Cir. 1990). “The evi dence need
not excl ude every reasonabl e hypot hesis of innocence or be wholly
i nconsi stent with every concl usion except that of guilt, and the
jury is free to choose anpbng reasonable constructions of the
evidence.” United States v. Lopez, 74 F.3d 575, 577 (5" Gr.),
cert. denied, 517 U. S. 1228 (1996). “If the evidence tends to give
‘“equal or nearly equal circunstantial support’ to guilt and to

i nnocence,” however, a “‘reasonabl e jury nust necessarily entertain

a reasonabl e doubt, so that reversal is required. Otega Reyna,
148 F. 3d at 543 (quoting United States v. Sanchez, 961 F.2d 1169,
1173 (5th Cir.), cert. denied, 506 U.S. 918 (1992)); Lopez, 74 F.3d
at 577.

[11. DI SCUSSI ON

A. General Principles



To sustain a conviction for the offense of possession of
marijuana wth intent to distribute, the Governnent mnust prove
beyond a reasonable doubt that the defendant: (1) knowi ngly (2)
possessed marijuana (3) with intent to distribute it. Lopez, 74
F.3d at 577. In order to prove the crine of inportation of
marijuana, the Governnent nmnust establish that the defendant
knowi ngly played arole in bringing the marijuana into the country.
| d. To establish either crime, the Government nust adduce
sufficient evidence of “guilty know edge.” | d. Al manzar
chall enges only the “know edge” elenent, contending that the
Governnent failed to prove that she knew mari j uana was conceal ed in
the car she was driving.

Rarely can the Governnment prove by direct evidence the
“know edge” el enent of the crinmes of possession or inportation of
illicit drugs. | d. However, know edge of the presence of

narcotics often may be inferred fromthe exercise of control over

the vehicle containing illegal drugs. | d. “IControl of the
vehicle will suffice to prove know edge only where the drugs ‘are
clearly visible or readily accessible.”” United States v.

Penni ngton, 20 F.3d 593, 598 (5" Cir. 1994) (quoting United States
v. Richardson, 848 F.2d 509, 513 (5'" Cir. 1988)).

I n secret conpartnent cases, however, generally the know edge
el emrent may not be inferred solely fromthe defendant’s control of

the vehicle in which the contraband i s hi dden because there is at
| east a fair assunption that athird party m ght have conceal ed t he

controll ed substances in the vehicle with the intent to use the



unwi tting defendant as the carrier in a snmuggling enterprise.’”
United States v. Resio-Trejo, 45 F.3d 907, 911 (5'" Cr. 1995)
(quoting United States v. Diaz-Carreon, 915 F. 2d 951, 954 (5" Cir.
1990)). This assunption is heightened when, as here, the vehicle
is a “loaner” or otherwise has been in the possession of the
suspect for only a short tine. Ortego Reyna, 148 F.3d at 544.

Therefore, in hidden conpartnent cases, this Court has normally
requi red additional “circunstantial evidence that is suspicious in
nature or denonstrates guilty know edge.”’” 1d. (quoting Resio-
Trejo, 45 F.3d at 911 (quoting Anchondo-Sandoval, 910 F.2d at
1236) ).

The Governnent presented no direct evidence that Al manzar knew
that marijuana was concealed in the car, such as Al manzar’s
fingerprints on the packets of marijuana or inside the trunk.
| nstead, the Governnent relied solely on circunstantial evidence to
establish Almanzar’s guilty know edge.

On  appeal, the Governnent argues that the follow ng
circunstantial evidence provides anple support for the jury’s
finding beyond a reasonable doubt that Al nmanzar acted wth
consciousness of guilt: (1) Al manzar appeared nervous when
initially approached by the custons inspector at the primry
i nspection point; (2) Al manzar nmade frequent eye contact with the
driver of the station wagon being detained at the secondary
i nspection point, a vehicle known by | aw enforcenent officials to
have been a load and spotter car; (3) A manzar had no

identificationin her possession; (4) Al manzar provided conflicting



stories about which nightclub she had just left; (5) Al manzar was
worried about getting back to El Paso and her job, but her enpl oyer
reported that she had been m ssing w thout explanation for three
days prior to her arrest; (6) Almanzar clainmed that the car
bel onged t o her boyfriend of two nonths, but she could not or would
not provide his address or phone nunber.
B. Crcunstantial Evidence of Quilty Know edge

1. Nervousness

Nervous behavior at an inspection station frequently
constitutes persuasive evidence of guilty knowl edge. D az-Carreon,
915 F.2d at 954. Ner vousness, however, also may be “a nornal
reaction to circunstances whi ch one does not understand,” and bei ng
st opped at the border is certainly one of those situations. United
States v. WIIlians-Hendricks, 805 F.2d 496, 500 (5'" Cir. 1986).
Evi dence of nervousness is insufficient to support a finding of
guilty know edge in the absence of facts suggesting that the
defendant’s nervousness or anxiety was other than a “nornal
reaction to circunstances which one does not understand.” 1d.;
United States v. MDonald, 905 F.2d 871, 874 (5th Gr.), cert.
deni ed, 498 U. S. 1002 (1990).

I mm gration inspector Madriles testified that Al manzar acted
“nervous” at the primary inspection checkpoint. In a report
witten one hour after the seizure, however, Mudriles did not
docunent any reasons for his belief that A nanzar was “nervous.”
At trial, he admtted that Al manzar nai ntai ned eye contact wwth him

t hroughout the questioning. See Richardson, 848 F.2d at 511
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(inferring guilty know edge in part fromtestinony that an “agent
observed that R chardson was ‘very uneasy, he wouldn't | ook at ne,
he woul dn’t nake any type of eye contact with ne.’”). [|nspector
Madril es could not recall whether Al manzar’s hands were shaki ng.
See United States v. Galberth, 846 F.2d 983, 985 (5th Cr.)
(physi cal signs of nervousness i ncl ude shaki ng, quivering voi ce and
throbbing artery in neck), cert. denied, 488 U S 865 (1988).
Moreover, there was no testinony that Al manzar’s nervousness
i ncreased as the search progressed. See McDonald, 905 F.2d at 873
(McDonal d was nervous when the inspector |ooked at the back seat,
he relaxed when the inspector found nothing, and then his
nervousness returned when the i nspector turned his attentionto the
gas tank); Diaz-Carreon, 915 F.2d at 952 (“[a]s the custons
i nspector continued her questioning, D az-Carreon’s previously
friendly deneanor deteriorated into extrenme and noticeable
nervousness. He becane increasingly agitated and unable to
communi cate”).

I n expl ai ni ng Al manzar’ s “nervousness,” Madriles told the jury
that “she hesitated to roll the w ndow down” and “kept | ooking at
the other fellowfromsecondary who was driving the station wagon.”
An equal |y pl ausible inference to be drawn fromthese facts is that
an i nnocent wonman, who had been driving a borrowed car for only a
brief period, hesitated nonentarily while trying to |locate the
button or the handle to |l ower the wi ndow. See Ortega Reyna, 148
F.3d at 545 (defendant’s “single [15 second] hesitation and

downward glance fall well short of the generalized hesitancy to

11



answer questions or del ayed responses that we [have] accepted as
circunstantial evidence of guilty know edge”).

There was no testinony showing that the agents asked if
Al manzar knew the driver of the station wagon or if the driver knew
Al manzar. There was no evidence that any contraband was found in
the station wagon, or that the driver was arrested for suspected
crimnal activity. The only “connection” between Al manzar and the
driver was fleeting “eye contact.” The Governnent presented no
evidence of “connecting factors” recognized by this court as
permtting an inference that two cars are traveling in tandem wth
the first car acting as a “lead” or “spotter” car for the “load”
car carrying contraband. Such “connecting factors” include the
presence of two-way radios, simlar |icense plates, or two vehicles
travel i ng near each other in a sparsely popul ated area. See United
States v. Barnard, 553 F.2d 389, 392 & n.6 (5" Cr. 1977); United
States v. Villalobos, 161 F.3d 285, 290 (5'" Cir. 1998). In the
absence of such factors, Al manzar’s eye contact with the driver of
the station wagon was at | east as consistent with i nnocence as with
guilt.® In sum there is no evidence that Al nmanzar’s nervousness
or anxiety derived from an underlying consciousness of crimnal
behavi or.

2. | nplausi bl e Expl anations

1t is just as reasonable to conclude that Al manzar’s
attention was directed to the station wagon because it was
imediately in front of her. (Qbserving |aw enforcenent officials
question the driver of another vehicle, in the absence of any ot her
connection between the two drivers, is at least as likely to be a
case of “rubbernecking.”

12



““TA] less than credible explanation” for a defendant’s
actions is ‘part of the overall circunstantial evidence fromwhich
possessi on and know edge may be inferred.’” D az-Carreon, 915 F. 2d
at 955 (quoting United States v. Phillips, 496 F.2d 1395, 1398 n.6
(5th Cr. 1974), cert. denied, 422 U S. 1056 (1975)). The
Governnent argues that Al manzar’s story that her boyfriend of two
nmont hs | oaned her his car containing a |large anount of contraband,
w t hout maki ng arrangenents for returning the car, is not credible.
Significantly, however, no one asked Al manzar if she and Segura had
a plan for returning the car to him Custons agent Atedero-Lopez
sinply asked Al manzar if she knew how to contact Segura.
Furt hernore, Atedero-Lopez testified that he could not renenber if
Al manzar told hi mwhet her Segura knew howto get in touch with her

Had Segura known where Al manzar |ived or worked, he coul d have
pi cked up the car hinmself or arranged for others to do so w thout
requi ring Al manzar to contact him Such an expl anation was found
to be plausible in Otega Reyna, in which the defendant expl ai ned
at trial that, although he did not know the address or phone nunber
of the truck’s owner, they had nade arrangenents for the owner to
pick up the truck in Houston. Otega Reyna, 148 F.3d at 542-43.
In contrast, in Diaz-Carreon, the defendant told custons officials
that a man that he had net a few days earlier naned “Ruben” had
| oaned hima truck so that he could find enpl oynent in New Mexi co.
D az-Carreon, 915 F.2d at 953. Unl i ke Al manzar, Diaz-Carreon
testified at trial that he could not explain how “Ruben” would

recover the pickup truck. 1d. Unlike D az-Carreon, who borrowed
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a truck froma virtual stranger he had net a few days earlier,
Al manzar had been dating Segura for two nonths. It is not
i npl ausi bl e that Segura | oaned Al manzar his car for the short trip
back to El Paso so that she could get to work on tine.

This case also is distinguishable from United States v.
Mol i na-1 guado, in which the driver of a vehicle containing nine
kil ograns of marijuana concealed inside a tire in the trunk told
custons officials that her boyfriend, whomshe refused to identify,
had borrowed her car while she was in Mexico. United States
Mol i na- 1 guado, 894 F.2d 1452, 1456 (5'" Cir.), cert. denied, 498
U S 831 (1990). I n Molina-1lquado, agents also found additiona
marijuana of the sane “texture and color” inside personal effects
in the car driven by the defendant.? |d. at 1457. The court
concluded that this “additional quantity of very sim/lar mari huana
found conceal ed inside wonen’s clothing in a totebag in the car,”
together with the defendant’s “inability to verify in any way her
story about her boyfriend,” was indicative of know ng possession.
| d. Unli ke Molina-Iguado, Al nmanzar identified her boyfriend by
name and told custons agents the nightclubs that he frequented;
nmoreover, no marijuana was found on Al manzar or inside the
passenger conpartnent of the car that mght have permtted an

i nference that she knew about the marijuana hidden in the trunk of

2 Simlarly, in United States v. Odivier-Becerril, custons
agents found a smal|l quantity of cocaine in the defendant’s wall et,
an additional factor considered by this court in concluding that
t he def endant knew t hat cocai ne was hidden in a secret conpartnent
inthe trunk. United States v. Aivier-Becerril, 861 F. 2d 424, 427
(5" Gir. 1988).
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t he car.

Wt hout any evidence that Al manzar could not explain how the
vehicle would be returned to Segura, Al manzar’s story that her
casual boyfriend | oaned her his car for the short trip across the
border to EIl Paso, so that she could get to work on tine, is at
| east as consistent with innocence as guilt.

The Governnent al so argues that Al manzar’s story that she was
worried about getting back to work is inplausible given that she
had three unexcused absences from work inmmediately before her
arrest. However, Al manzar’s enployer’s office nanager, Sepul veda,
testified that Al manzar m ssed work on April 7, 8 and 9; Al manzar
was arrested on the norning of April 9. Sepulveda also testified
that the conpany’s attendance policy provided that after three
consecuti ve absences wi thout notification, a witten warning would
be given, and if the enpl oyee responded within 24 hours, he or she
woul d not be fired. Thus, it is entirely plausible that although
Al manzar had m ssed work for three days, she knew that she could
keep her job if she reported to work within the 24-hour period.
Therefore, Al manzar’s statenent that she was concerned about
getting back to work is not inplausible. The Governnent also
suggests that Al manzar’s three-day absence fromwork was connected
to drug-trafficking activity. No evidence supports this assertion.

In the absence of evidence that Al manzar could not have
expl ai ned how Segura’s car would be returned, and in light of the
testi nony that Al manzar coul d have kept her job had she returned to

wor k on t he norni ng she was arrested, the circunstances surroundi ng
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Al manzar’s borrow ng of her boyfriend s car toreturnto work after
a date are not inplausible.?
3. Inconsistent Statenents

This court has declared that “perhaps the strongest evidence
of a crimnal defendant’s guilty know edge is inconsistent
statenents to federal officials.” D az-Carreon, 915 F. 2d at 954-55
(citing Richardson, 848 F.2d at 513; WIIians-Hendricks, 805 F.2d
at 501). Because inconsistent statenents are inherently
suspi cious, a fact finder reasonably could conclude that they mask
an underlyi ng consciousness of guilt. [Id. at 955. The Governnent
argues that Almanzar’s initial statenment that she went to the
Vertigo nightclub, and her |ater statenent that she went to the XO
ni ght cl ub, provide circunstantial evidence of guilty know edge.

The Governnent did not ask Almanzar to explain why she

initially told custons officials that she had been to Vertigo, and

2 In conparison, this court has rejected as inplausible the
foll ow ng dubi ous explanations given by defendants. I n Resi o-
Trejo, the defendant told custons officials that sonmeone had taken
his truck wi thout his know edge, spent several days constructing
secret conpartnments in the gas tanks, |oaded these conpartnents
with $130,000 worth of marijuana, and then returned the truck to
him Resio-Trejo, 45 F.3d at 913. In Richardson, this court found
“clearly suspicious” the defendant’s story that on the day he

arrived in Los Angeles to visit his ill nother, he “ran into” a
femal e naned “Rhonda” whom he had known for four or five years, but
whose | ast nanme he could not recall. R chardson, 848 F. 2d at 512.

Ri chardson told a DEA agent that because he did not have enough
money to fly back to Dallas, he asked “Rhonda” to rent hima car.
| d. The evidence showed t hat soneone naned “Cassandra Rodney” paid
a cash deposit of $370 for the rental car; a return ticket to
Dal | as woul d have cost only $60. | d. Ri chardson cl ai ned that
“later that evening soneone dropped off a car in front of his
nmot her’ s house and dropped the key to it through the mail slot,”
and he returned to Dallas at 2 o'clock the norning after his
arrival. Id. at 512, 513.
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|ater told them that she had been to XO Al manzar’s daughter
testified that the two clubs are across the street fromeach ot her
in the sane bl ock and that when one cl ub cl oses, patrons often wal k
across the street to the other club using the sane wistband to
gain free adm ssion. Al manzar’s statenents are not necessarily
i nconsi stent because it is possible that she may have gone to both
nei ghbori ng ni ghtclubs with Segura that evening. In Otega-Reyna,
148 F. 3d at 547, the defendant first stated that he was going to E
Canpo and later said he was traveling to Houston; however, we
concluded that these statenents were not inconsistent given his
expl anation that he planned to pick up equipnent in El Canpo and
continue to Houston to enroll his children in school. Simlarly,
Ortega Reyna’'s statenent that he was comng from M guel Al eman,
Mexi co, and his wife's statenent that they were com ng from Ronma,

Texas, were not inconsistent because these were “sinply sister

cities on the opposite sides of the Ro Gande Rver — two
muni ci palities conprising a single netropolitan area.” |d. at 546.
In contrast, in Anchondo-Sandoval, the defendant initially

told authorities that he had been in Mexico visiting friends or
relatives, and that he was returning to Phoenix, Arizona to |ook
for work as a field hand; he |ater stated that he was in Mexico to
live cheaply while |l ooking for work in El Paso, Texas and that he
intended to return to Al buquerque, New Mexico to |ook for work in
construction. Anchondo- Sandoval , 910 F.2d at 1237. See al so
United States v. Del Aguil a-Reyes, 722 F.2d 155, 156 (5'" Cir. 1983)

(defendant initially told custons officials that this was the first
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time that his brother had acconpanied himon a trip to the United
States, but he later said that his brother had acconpani ed hi mon
a previous tripto Mam); United States v. Martinez-Mrcado, 888
F.2d 1484, 1491 (5'" Cr. 1989) (defendant initially told custons
officials that an unidentified “they” had | oaned himthe truck to
cross the border to |look for work, even though he had no work
permt; |ater, defendant asserted that “they” had paid him$300 to
drive the truck to the United States to retrieve a semtrailer).
Unl i ke these defendants’ stories, Al nmanzar’s two statenments were
not necessarily inconsistent because both could be true.
4. Excl usive Possession and Control
For a Lengthy Tinme and Over a Geat D stance

This court has permtted an i nference of guilty knowl edge when
a defendant has possessed and controlled a vehicle containing
hi dden contraband for a | ong period of tinme and over a consi derabl e
di stance, reasoning that the defendant |ikely would have detected
the contraband. For exanple, in Resio-Trejo, this court concluded
that a jury reasonably could infer that the defendant knew t hat
mar i j uana was concealed in the gas tanks of a truck he was driving
in part because the defendant had possessi on and excl usi ve control
of the truck for ten nonths preceding the discovery. Resio-Trejo,
45 F. 3d at 912. Likew se, in R chardson, 848 F.2d at 512, 514 n. 4,
we declared that “[t]he fact that R chardson had exclusive
possession of the car, driving it alone [for seventeen hours] on a
trip of over a thousand mles, is sone evidence fromwhich it m ght

ordinarily be inferred that he was aware of the sone two pounds of
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cocaine in the wapped packages sitting in the trunk.” See also
McDonal d, 905 F.2d at 874 (“MDonald owned the car and had had
possession for sonme tine, facts which can suggest guilty
know edge”) .

The evidence indicated that Al manzar’s boyfriend | oaned his
car to her in GCudad Juarez at approximately 5:00 a.m, and that
Al manzar was stopped at the Paso Del Norte port of entry in El Paso
at approximately 5:10 a.m In ten mnutes, Al nmanzar drove only a
short distance in crossing the bridge separating the border cities
of G udad Juarez and El Paso. The Governnent presented no proof of
ownershi p of the Honda. Because Al manzar possessed and controll ed
the Honda for a very brief period and she traveled a very short
di stance, no inference can be drawn that Al manzar was aware of
marij uana hidden in the trunk of the vehicle. See United States v.
Tolliver, 780 F.2d 1177, 1184 (5'" Cir. 1986) (noting the “paucity
of evidence indicating awareness by [the defendants] of the
contraband’s presence in a vehicle they did not own and were not
shown to have controlled for nore than a brief period”), vacated
and remanded on ot her grounds, 479 U S. 1074 (1987).

5. Gdor of Marijuana or Scent Masking CQdor

In Lopez, this court held that, although the bulk of the
evi dence adduced at trial was at | east as consistent wth i nnocence
as it was with guilt® an inspector’s testinony that he snelled a

strong odor of marijuana in the vehicle “nust tip the scales in

3 This additional evidence in equipoise in Lopez was: (1)
changing | anes prior to inspection; and (2) appearing nervous when
asked to open the car trunk. Lopez, 74 F.3d at 578.
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favor of providing a basis for affirmng the verdict.” Lopez, 74
F.3d at 578 ("a reasonable jury could rationally infer beyond a
reasonabl e doubt that [the defendant] had know edge of the hidden
mar i j uana because its odor was present in the passenger conpartnent
of the car he was driving”). See also United States v. Gonez, 776
F.2d 542, 549 (5" Cr. 1985) (“renting and driving the truck,
| oaded with over a thousand pounds of marijuana, snelling of
mar i j uana and havi ng marijuana debris on the tailgate[,] sufficeto
allow an inference that [the defendant] was aware of the presence
of marijuana”).

In Aivier-Becerril, 861 F.2d at 427, this court found that
coffee and a fresh garlic weath placed in a trunk to mask the odor
of narcotics permtted an i nference that the defendant was aware of
the presence of marijuana in the vehicle. See al so Del Aguil a-
Reyes, 722 F.2d at 156 (noting that “perfune is often used to mask
the odor of drugs”); Phillips, 496 F.2d at 1398 (noth balls
conceal i ng scent of marijuana).

| nspector Madriles testified that there was no odor of
marijuana in the Honda and that he did not recall snelling air
freshener. Thus, the Governnent has produced no such “additional
indicia that [ Almanzar] was aware of the presence of drugs.” See
Lopez, 74 F.3d at 577-78.

6. Possession of Large Amounts of Cash

Possession of |arge anmounts of cash may be circunstanti al

evidence of guilty know edge, indicating that a defendant m ght

have been conpensated for his role in the attenpt to snuggle
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contraband into the country. Otega Reyna, 148 F.3d at 548; see
also United States v. Crooks, 83 F.3d 103, 107 (5'" Cir. 1996) (when
st opped, defendant had $1, 400 in cash); Del Aguil a-Reyes, 722 F.2d
at 156 ($900 in cash); Aivier-Becerril, 861 F.2d at 425 ($500 in
cash).

The Governnent presented no evidence that agents found any
cash on Almanzar or in the Honda when she was stopped at the
border. Thus, no inference can be nade that she was being paid to
smuggle marijuana into the United States. | ndeed, the |ack of
evi dence that Al manzar had cash when she entered the checkpoint
tends to support her story that she borrowed her friend s car to
return to El Paso. |f Al manzar had noney, she coul d have returned
to EIl Paso as she had arrived, by taxi cab.

7. Qovious or Remarkable Alterations to the Vehicle

This court has permtted an inference of guilty know edge of
hi dden contraband when the alterations to the vehicle are so
obvi ous or remarkable that they easily would be discovered by a
person in possession or control of the vehicle.

In Resio-Trejo, this court concluded that because the border
patrol agent discovered secret conpartnents built in the fuel tank
of a vehicle “sinply by inserting a coat hanger in the gas tank,

the jury could reasonably infer that Resio would have nade a
simlar discovery during his daily inspections or while refueling
his truck [in the ten nonths that he possessed the vehicle].”
Resio-Trejo, 45 F. 3d at 913. See also Martinez-Mercado, 888 F.2d

at 1491 (knowi ng possession inferred in part from*“the fact that
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the unusual nature of the fuel tanks and their special fittings
wer e observabl e on exterior inspection”).

| mm gration inspector Madriles, who had 14 years experience,
testified that when he opened the trunk, he saw new rubber nol di ng
and fresh paint applied to Bondo or fiberglass, leading himto
believe that the trunk had been altered. Cani ne enf or cenent
of ficer Picazzo testified that in order to reach the marijuana, he
had to drill through sheet netal covering the spare tire well.
Custonms i nspector Ramrez testified that a National Guard teamt ook
as long as 45 mnutes to cut through the sheet netal with a saw

Thus, considering the short tine that Al manzar was in
possessi on of the vehicle, the hidden conpartnent beneath freshly
pai nted Bondo and sheet netal in the trunk was not necessarily
obvi ous or readily accessible to her. Furthernore, the Governnent
presented no evidence that Almanzar was famliar wth the
construction of the trunk of a Honda Prelude so that she would
notice the alteration, if indeed she ever |ooked inside the trunk
at all. In D az-Carreon, 915 F. 2d at 954 n. 4, this court rejected
the Governnent’s argunent that the defendant shoul d have suspected
that the atypical freshly painted and swollen sideboards of the
pi ckup truck conceal ed contraband because “the Governnent failed to
introduce at trial any evidence denonstrating that D az-Carreon
hinmself was famliar with the type of stake bed truck involved in
this case.”

Mor eover, Al manzar did not admt that she knew that the trunk

had been altered, or that she knew that “sonething” was in the
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hi dden conpartnent. See McDonald, 905 F.2d at 873 (after the
i nspectors found marijuana in the gas tank, the defendant admtted
that “he had known ‘sonething’ was in the tank”); United States v.
Mller, 146 F.3d 274, 281 (5'" Cir. 1998) (defendant “adm tted that
he was aware that the bed [of the npotor hone] under which the drugs
were |ater found had been nodified”).

In sum the alterations to the trunk were not so obvious, or
the hidden conpartnent so readily accessible, that an inference
could be drawn that Al nmanzar had di scovered the marijuana during
the ten m nutes that she drove the vehicle fromGC udad Juarez to El
Paso.

8. O her Alleged Evidence of CGuilty Know edge

The Governnent argues that Al manzar’s |ack of identification
permts an inference of guilty know edge. Al manzar told custons
officials that she had no identification because her purse had been
| ost and the Governnment of fered no evidence that this statenent was
false or inplausible.* Finally, the Governnent suggests that
Al manzar was |ying when she said that the Honda bel onged to her
boyfriend, pointing out that the Honda key was found on Al manzar’s
key ring. However, the Governnent did not present any evidence as
to the ownership of the Honda. Furthernore, it is just as

reasonable to infer that Al manzar pl aced a | oose key on her own key

4 Agent Atedero-Lopez testified that A manzar’s daughter gave
hi mher nother’s expired driver’s license for identification after
Al manzar’s arrest, which her daughter said she found in her
nmot her’ s dresser drawer, and not in her purse. This evidence tends
to confirm Almanzar’s statenent that she |ost her purse, which
presumably woul d contain her current driver’s |icense.
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ring to avoid losing it.
| V. CONCLUSI ON

Al though we recognize that our review is Jlimted to
considering the evidence in the light nost favorable to the
Governnment, we conclude that the circunstantial evidence presented
by t he Governnent as a whol e woul d support an equal or nearly equal
theory of guilt and a theory of innocence®, so that a reasonable
jury nust necessarily entertain a reasonable doubt. See Sanchez,
961 F.2d at 1173. Hence, as a matter of law, the evidence is
insufficient to support a jury’'s finding beyond a reasonabl e doubt
that Al manzar had knowl edge of the marijuana in the hidden
conpartnent of the vehicle she was driving. See Ortega Reyna, 148
F.3d at 545, 547.

Accordi ngly, Al manzar’s conviction nust be reversed.

REVERSED.

5> “ITF]lor every inference of guilt that may be drawn fromthe
evidence, there is an equal and opposite benign inference to be
drawn.” Otega Reyna, 148 F.3d at 545.
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