IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50025
Summary Cal endar

SAMUEL DENNI S STI NSCN,

Pl ai ntiff-Appellant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON; MELI NDA
HOYLE BQOZART,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-97-CV-383
July 27, 1998

Before JOLLY, SM TH, and PARKER, Circuit Judges.
PER CURI AM *

Sanmuel Dennis Stinson, Texas state prisoner # 516177,
appeals fromthe district court’s dism ssal wthout prejudice of
his mxed civil rights conplaint and petition for a wit of
habeas corpus for failure to obey an order of the court.

Stinson’s notion for injunctive relief is DEN ED

A district court may sua sponte dism ss an action for

failure to prosecute or to conply wth any court order. Fed.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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R Cv. P. 41(b); see McCullough v. Lynaugh, 835 F.2d 1126, 1127

(5th Gr. 1988). A sua sponte dismssal by the district court is
reviewed for abuse of discretion. MCullough, 835 F.2d at 1127.

The scope of the district court’s discretion is narrow, however,
when the Rule 41(b) dismssal is with prejudice or when a statute
of limtations would bar reprosecution of a suit dism ssed

W t hout prejudice under Rule 41(b). See Berry v. CIGNA/ RS -

ClLGNA, 975 F.2d 1188, 1190-91 (5th Cr. 1992). Because of the
operation of the statute of limtations, the dismssal may
operate as a dismssal with prejudice of sone of Stinson's

clains. See Long v. Simmobns, 77 F.3d 878, 879-80 (5th Cr

1996). As Stinson suggested in the district court, Stinson’s
“notion to anmend his conplaint” should have been construed as a
suppl enent al conpl ai nt because the all egati ons concerned events
occurring after he filed his original conplaint on July 1, 1997.
Because there is no clear record of delay or contunmaci ous conduct
by Stinson, the district court abused its discretion in

dism ssing the conplaint. See Colle v. Brazos County, Tex., 981

F.2d 237, 243 (5th Cr. 1993).
VACATED AND REMANDED



