UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41567

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ABEL HERNANDEZ- FLORES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(B-98-CR-214-3)

Decenber 14, 1999

Before POLI TZ, GARWOCD and DAVIS, Crcuit Judges.
PER CURI AM *

Def endant - Appel | ant Abel Hernandez-Flores pleaded guilty to
one count of possession wth intent to distribute less than 50
kil ograns of marijuana. The plea was entered under Fed. R Crim
P. 11(e)(1)(B) and pursuant to an oral plea agreenent. I n that
pl ea agreenent the governnent agreed to recomend to the court that
Her nandez’ sentence be based on less than twenty kilograns of
mar i j uana, no rol e adj ust nent enhancenent, credit for acceptance of
responsibility and sentencing at the |low end of the applicable

guideline range. It also agreed to dism ss the other count in the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



i ndi ct ment agai nst Hernandez. At the plea colloquy, the governnent
made the agreed recommendations to the district court. The
district court explained to appellant that the governnent’s
recommendati on was not binding on the court and that it woul d nake
a sentencing decision after the probation office rendered a
presentence report.

The probation officer, after conducting his own i nvestigati on,
subm tted a presentence report (PSR) recomendi ng that Hernandez’
total offense |level be fixed at eighteen rather than thirteen, as
recommended by the governnent.? The defendant objected to the
findings in the P.S. R In order to resolve the objections, the
district court directed the governnent to produce testinony on the
findings related to acceptance of responsibility and the
defendant’s rol e as a | eader or organi zer. The governnent foll owed
these directions and provided testinony on these issues.

The record does not support appellant’s argunent that the
gover nnent breached the plea agreenent. The governnent agreed to
make a nunber of recommendations that would have achi eved a base
offense level of thirteen and it fully conplied with that
agreenent. The probation officer is an armof the court and his
recommendations are not inputable to the prosecutor so as to

undermne the validity of the plea agreenent. Al so, the plea

20 fense level eighteen, conbined with a crimnal history
category one, carried a sentenci ng range of twenty-seven to thirty-
three nonths. By contrast, an offense level of thirteen carried a
sentencing range of twelve to eighteen nonths. Al t hough the
district court accepted the P.S.R ’'s recomendation and fixed the
of fense | evel at eighteen, the court nade a downward departure for
hurmani t ari an reasons and i nposed a sentence of eighteen nonths.
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agreenent did not require the governnent to affirmatively object to
findings in the presentence report and the governnent’s failure to
object did not breach the plea agreenent. The production of
evi dence by the governnent at the direction of the court to resolve
appellant’s objections to the P.S.R was no violation of the plea
agreenent. The governnent like all other litigants is obliged to
followthe directions of the court and cannot wi thhold information
the court directs it to produce.

In short, the governnent made t he recommendations to the court
that it agreed to nmake and none of the conduct appellant points to
anounts to a breach of the governnent’s plea agreenent.

The judgnent of the district court is therefore AFFI RVED



