UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41262
Summary Cal endar

WALTER B. M:DONALD,
Pl ai ntiff-Appellant,
ver sus
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Appeal fromthe United States District Court
for the Southern District of Texas
(G 96- CV-95)

Decenber 7, 1999
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

Wal ter McDonal d (Texas prisoner #985878) appeals, pro se, the
dism ssal of his 8 1983 civil rights clainms against four of the
def endant s: Gelinas, Kidd, Brown, and Vanderbuitt. He has not
shown error as to those four. The dism ssal of the clains against
the other defendants is not contested. (MDonald s notion for oral
argunent i s DEN ED.)

The clains against CGelinas were dismssed pursuant to 42

US C 8 1997e(e): “No Federal civil action may be brought by a

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



prisoner confined in a jail, prison, or other correctional
facility, for nmental or enotional injury suffered while in custody
W thout a prior showing of physical injury”. (Enphasi s added.)
McDonal d’s contention that he is in a substance abuse treatnent
program as opposed to a “prison”, is not determ native. See TEX
Gov' T CobeE ANN. 8§ 509. 001(1) (C) (West 1998) (subst ance abuse treat nent
facility operated by or for a corrections departnent is a
corrections facility).

McDonal d al so cl ai ns that Gelinas was deliberately indifferent
to his nedical needs, asserting that she refused to allow himto
| eave a group session, despite his showing her a nedical pass
But, because McDonald failed to raise this as a federal claimin
his initial and anmended conplaints, he cannot raise it for the
first time on appeal. See Kerr v. Lyford, 171 F.3d 330, 338-39
(5th Gir. 1999).

Having alleged that Kidd, a substance-abuse counsel or, had
al l oned another inmate to i ssue himdisciplinary “tickets”, one of
whi ch was | ater di sm ssed, McDonal d mai ntai ns that such i ssuance by
other inmates is a prohibited act; that as a result of the tickets
issued to himand “other facts”, he was given 30 extra days in the
treat nent program and eventually di scharged from the program and
sentenced to two years in jail. MDonald, however, has not shown
that all of the disciplinary tickets issued to himwere reversed,
expunged, or otherw se declared invalid, or that the “other facts”
which contributed to his discharge from the program have been

overt urned. Accordingly, he has not shown error. See C arke v.



Stal der, 154 F.3d 186, 189 (5th Cr. 1998) (en banc) (“Clains for
damages and declaratory relief challenging the procedures used in,
but not the results of, prison disciplinary proceedings are
simlarly not cognizable in a § 1983 action until the relevant
‘conviction” has been reversed, expunged, or otherw se decl ared
invalid....”), cert. denied, = US |, 119 S. C. 1052 (1999).

Finally, because McDonal d has not shown constitutional rights
violations by either Gelinas or Kidd, he has not shown that either
Brown, the unit director of his substance abuse treatnent program
or Vanderbuitt, the warden of his correctional facility, know ngly
acqui esced in others’ msconduct. Accordingly, he has not shown
error in the dismssal of his clains against them See Thonpkins
v. Belt, 828 F.2d 298, 304 (5th Cr. 1987).

AFFI RMED



