IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40935
Summary Cal endar

KENNETH EDWARD TAYLOR,
Pl ai ntiff-Appellant,
vVer sus

CASS COUNTY DI STRI CT COURT;
CASS COUNTY DI STRI CT ATTORNEY;
JACK CARTER, in his official
capacity as Judge, Cass County
District Court,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
2: 98- CV- 95- DF

April 7, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *
Kennet h Edward Tayl or, Texas Prisoner #828757, filed a pro se,

in forma pauperis conplaint against Cass County District Court;

Randy Lee, in his capacity as Cass County District Attorney; and
Jack Carter, in his capacity as a district court judge for Cass
County. The conplaint alleges that the State of Texas viol ated his

constitutional rights by w thhol ding evidence until trial, denying

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



hi meffective assi stance of counsel, and denying himan inparti al
jury. The conplaint seeks $10 million in damages and that his
crimnal case be dismssed. The district court dism ssed Taylor’s

conplaint as barred by Heck v. Hunphrey, 512 U S. 477 (1994).

A 8§ 1983 action is the appropriate renedy for recovering
damages for illegal state action. ld. at 480-82. The writ of
habeas corpus is the appropriate federal renedy for a state

prisoner challenging the fact of confinenent. Preiser V.

Rodri guez, 411 U. S. 475, 500 (1973); see also Deters v. Collins,
985 F. 2d 789, 792-96 (5th Cr. 1993). |If a conplaint contains both
habeas and 8§ 1983 clains, the district court should separate the

8§ 1983 clains from the habeas clains. Serio v. Menbers of

Loui siana State Board of Pardons, 821 F.2d 1112, 1119 (5th Gr.

1987); see Patton v. Jefferson Correctional &r., 136 F. 3d 458, 463

(5th Gr. 1998).
Taylor’s conplaint, liberally construed, raises both habeas

and § 1983 clains. See, e.qg., Haines v. Kerner, 404 U S. 519, 520

(1972). He contended that the defendants deni ed hi mdue process of
| aw, and he requested that his “case” be dism ssed. These clains
go to the constitutionality of Taylor’s underlying conviction and
sound in habeas. Preiser, 411 U. S. at 500. However, Taylor also
requested that he be awarded nonetary damages--relief sought in a
§ 1983 action. Heck, 512 U. S. at 480-82.

We have reviewed Taylor’s brief and the record and AFFI RMt he

district court’s dismssal of Taylor’s claimfor nonetary damages



inasmuch as his allegations inplicate the invalidity of his
convi ction, and Tayl or has not denonstrated that his conviction has
been invalidated. |[|d. at 487.

We VACATE in part the district court’s judgnent of dism ssa
and REMAND to the district court wwth the instruction to consider
Taylor’s conplaint as also raising clains under 28 U S.C. § 2254
and to rule accordingly. 1In closing, we note that, on the record
before us, Taylor does not appear to have exhausted his state
remedies with respect to his habeas petition. Provided the state
elects not to waive this requirenent, Taylor’s habeas petition
shoul d be di sm ssed w thout prejudice.

AFFI RVED i n part; VACATED and REMANDED in part.



