IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40934
Summary Cal endar

ARNULFO RODRI GUEZ,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. C-97-CV-238

March 11, 1999
Bef ore JOHNSQON, DUHE', and STEWART, Circuit Judges.
PER CURI AM *

Arnul fo Rodriguez, Texas prisoner # 665576, appeals the
district court’s denial of his petition for wit of habeas corpus
pursuant to 28 U.S.C. 8 2254. Rodriguez contends that he
recei ved ineffective assistance of trial counsel because his
attorney failed to investigate the nurder indictnment to see if it
was returned by the grand jury before the victimhad died and
because his attorney failed to challenge the state court’s entry

of a deadl y-weapon finding.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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To prevail on a claimof ineffective assistance of counsel,
a defendant nust show (1) that his counsel’s perfornmance was
deficient in that it fell below an objective standard of
reasonabl eness; and (2) that the deficient performance prejudiced

hi s def ense. Strickland v. Washi nqgton, 466 U. S. 668, 689-694

(1984). “A fair assessnent of attorney perfornmance requires that
every effort be nade to elimnate the distorting effects of

hi ndsi ght, to reconstruct the circunstances of counsel’s
chal | enged conduct, and to evaluate the conduct from counsel’s

perspective at the tinme.” 1d. at 689. To show Strickl and

prejudi ce, a defendant nust denonstrate that counsel’s errors
were so serious as to “render[] the result of the trial

unreliable or the proceeding fundanentally unfair.” Lockhart v.

Fretwell, 506 U. S. 364, 372 (1993). A failure to establish
ei ther deficient performance or prejudice defeats the claim
Strickland, 466 U S. at 697.

Upon de novo review, Rodriguez has not denonstrated either
deficient performance or prejudice arising fromcounsel’s failure
to challenge the second indictnment or fromhis failure to object
to the deadl y-weapon finding. Because Rodriguez has failed to

denonstrate that he has nmet the Strickland test for ineffective

assi stance of counsel, the district court’s judgnent is AFFI RVED,



