IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40905
Summary Cal endar

DANI EL LEE KNOD, SR.
Pl ai ntiff-Appellant,

ver sus

T. ROBERTS, Law Library Supervisor;

UP PI TERUSE, Warden

UP ESTEP, Assistant Warden;

FRANK HOKE, Program Adm nistrator,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(98- CV-27)

June 17, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Plaintiff-Appellant Daniel Lee Knod, Texas prisoner nunber
805621, appeals the district court’s order dism ssing his 42 U S. C
§ 1983 suit for lack of exhaustion. Knod’s notion to “renove
strike,” notion for free copies, and notion to publish are DEN ED

The district court did not commt plain error in dismssing
Knod’s case for lack of exhaustion; in his objections to the

magi strate judge’s report and recommendati on, Knod failed to argue

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



that his clains were exhausted or that exhaustion would be futil e.

See Douglass v. United Servs. Auto. Ass'n., 79 F.3d 1415, 1428-29

(5th Gr. 1996) (en banc). Knod asserted this argunent in severa
postjudgnent notions, but as he failed to appeal the district
court’s rulings on these notions, these rulings are not before this

court. See Bann v. IngramMcro, Inc., 108 F. 3d 625, 626 (5th Cr.

1997); Fed. R App. P. 4(a)(4)(b)(ii). To the extent that the
district court’s denial of Knod's notion for a mandanus order,
nmotion to stay proceedi ngs, and notion for appointnment of counsel
were properly appeal ed, such denials are affirned. A district
court has no mandanus authority to conpel a state official or

enpl oyee to performa duty owed to a plaintiff. Mye v. derk

DeKal b County Superior Court, 474 F.2d 1275, 1276 (5th Cr. 1973).

A stay was not appropriate, as 42 U S C § 1997e(a) requires
di sm ssal of unexhausted cl ains. Appoi ntment of counsel in a 8§
1983 action is not required absent exceptional circunstances, and

Knod has shown none. U ner v. Chancellor, 691 F.2d 209, 212 (5th

Cir. 1982).

We conclude that the district court did not err in failing to
afford a Spears! hearing to Knod to develop the factual basis of
his clainms, as his clains were denied for procedural reasons and
were not based on insufficient factual developnent. The district
court did not conmmt plain error in failing to find that the
exhaustion requirenents of 42 US C 8§ 1997e(a) violate the

doctrine of separation of powers as set forthin Gty of Boerne v.

! Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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Fl ores, 521 U S. 507, 117 S.Ct. 2157 (1997). Neither didit conmt
plain error infailing to find that § 1997e all ows prisons to evade

judicial review See Underwood v. WIlson, 151 F.3d 292, 295 (5th

Cr. 1998). W lack jurisdiction to review the denial of a

Tenporary Restraining Oder. See House the Honeless, Inc. v.

Wdnall, 94 F.3d 176, 180, n.8 (5th Gr. 1996); In re Lieb, 915

F.2d 180, 183 (5th Gr. 1990). To the extent Knod argues that the
district court erredinfailing to grant a prelimnary injunction,
the issue is nmoot. See 11A Charles Alan Wight Et Al ., Federal
Practice & Procedure 8 2947 at 126 n.19 (2d ed. 1995); cf.
Loui si ana Wrld Exposition, Inc. v. Logue, 746 F.2d 1033, 1038 (5th

Gir. 1984).
AFFI RVED;, ALL OUTSTANDI NG MOTI ONS DENI ED.



