UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-40664
Summary Cal endar

HEAD & ENGQUI ST EQUI PMENT LLC,
Pl ai ntiff-Appellant,

VERSUS

ST. PAUL FI RE AND MARI NE | NSURANCE COWMPANY, ET AL.,
Def endant s,
ST. PAUL FI RE AND MARI NE | NSURANCE COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

(1: 97- CV- 190)

April 29, 1999
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, Circuit Judges.

PER CURI AM ~

Dawn M chelle Garcia (hereinafter referred to as "C ai mant")
filed suit inthe District Court of Jefferson County, Texas agai nst
Head & Engquist Equipnment, Inc. (hereinafter referred to as

"Enpl oyer") and Martin Victor Kennedy (hereinafter referred to as

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



"Supervisor") asserting clains arising out of sexual derogatory
statenents, verbal sexual advances and sexual | y-noti vated touching
and physical contacts upon the Cainmant by the Supervisor during
the course and scope of their enploynment with Enpl oyer. Enployer
tendered the defense of this lawsuit to St. Paul Fire and Marine
Fire Insurance Conpany (hereinafter "Insurer") who declined to
defend or indemify Enployer fromliability on the grounds that
express provisions of its policy excluded coverage as to the clains
asserted in this |awsuit. Enpl oyer settled the |lawsuit w thout
participation fromlnsurer and filed suit against Insurer in the
United States District Court for the Eastern District of Texas,
asserting that Insurer breached its duty to defend and i ndemify
Enpl oyer with respect to the clains asserted by Caimant in the
underlying lawsuit. Insurer noved for a summary judgnent on the
grounds that there was no material issue of fact and it was
entitled to judgnent as a matter of |aw. The District Court
granted such Mdtion for Summary Judgnent and the Enployer tinely
appeal ed.

We have carefully reviewed the briefs, the record excerpts and
rel evant portions of the record itself. For the reasons stated by
the District Court in its Oder Ganting St. Paul’s Mtion for
Summary Judgnent filed under date of April 16, 1998, we AFFIRMthe
grant of summary judgnent in favor of Insurer and the entry of a
Fi nal Judgnent that the Enpl oyer take nothing.

AFFI RVED.



