UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-40581

JAMES A. BECK

Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSQON, Director, Texas Departnent of

Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(G 97- CV- 388)
Decenber 1, 1998

Before DAVIS, DUHE and PARKER, Circuit Judges:

PER CURI AM *
Janes A. Beck, Texas Prisoner #282493, petitions this court

for a Certificate of appealability.

We grant the petition on the

i ssue of exhaustion only.

Beck has made a credi bl e showi ng that the district court erred

in dismssing his application for failure to exhaust.

See Mur phy

"Pursuant to 5TH QR R 47.5,

the Court has determ ned that this

opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THQR R 47.5. 4.

1



v. Johnson, 110 F.3d 10, 11 (5th Gr. 1997). Further, the
dism ssal with prejudice was erroneous. See MG ewv. Texas Bd. O
Pardons & Paroles, 47 F.3d 158, 161 (5th Gr. 1995)(hol ding that
di sm ssal of a habeas application for failure to exhaust shoul d be
W t hout prejudice).

The district court’s holding that Beck did not raise a federal
gquestion because he does not have a liberty interest in rel ease on
parole msses the mark. |t appears that Beck is making a clai mof
liberty interest in mandatory rel ease under Texas | aw. See Madi son
v. Parker, 104 F.3d 765 (5th Cr. 1997).

We therefore vacate the district court’s order of dism ssal
and remand this case so that the respondent can be served and the
district court can consider the nerits of Beck’s habeas corpus
petition.

PETI TI ON FOR COA GRANTED. JUDGVENT VACATED AND CASE REMANDED.



