IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40552
Summary Cal endar

DONALD WATSON,

Pl ai ntiff-Appellant,
vVer sus

TH RD SH PMORE ASSCCI ATES;
MARI TI ME OVERSEAS CORPORATI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas, Beaunont
1-96- CV- 637

May 27, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

This appeal arises from a negligence action under the
Longshore and Harbor Wrkers’ Conpensation Act, 33 U S. C. 8§ 905(b)
(“LHWCA”). The appell ant, Donal d WAt son, a shi p repai rman, brought
suit against Third Shipnore Associates and the Maritinme Overseas
Corporation for injuries he sustained during a slip and fall on the

gangway of the MV OVERSEAS NEW YORK, on February 4, 1996.1

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.

Third Shipnore Associates and the Maritime Overseas
Corporation are the owners and operators of the vessel.



Wat son broke the tibia and fibula bones in his left |eg. The
district court concluded that the defendants negligently permtted
ice fromthe sleet and freezing rain to accunul ate on the gangway
and handrails of the vessel, and that such negligence was the
proxi mate cause of Watson’s injuries. The district court awarded
Wat son $175, 000 i n damages, but reduced the award to $17, 500, plus
prejudgnent interest, on the grounds that Wtson’s i ndividual
negligence contributed ninety percent to his injuries. For the
follow ng reasons, we affirm

On appeal, Watson argues that the district court erred in
finding him ninety percent contributorily negligent, as there
exi sts no evidence that he did not exercise reasonable care in
wal ki ng up the gangway. Neither Third Shi pnore Associ ates nor the
Mariti me Overseas Corporation appeal the district court’s finding
of liability. Both contend, however, that the district court
properly applied the conparative fault principles under the LHACA

The district court’s apportionnent of fault, based on the
respective negligence of the parties, is a factual finding that we

review for clear error. See Manuel v. Cameron O fshore Boats,

Inc., 103 F.3d 31, 33 (5th Gr. 1997); Forrester v. Qcean Marine
| ndem Co., 11 F.3d 1213, 1216 (5th Gr. 1993). Thus, we w |l not
upset a district court’s finding of contributory negligence unl ess
we are left with a definite and firmconviction that a m stake has

been nade. See Reich v. lLancaster, 55 F.3d 1034, 1045 (5th Cir.

1995) (citations omtted).



After a careful review of the record, and after thorough
consideration of the argunents raised by the parties on appeal, we
are nore than satisfied that the district court did not err in
finding Watson ninety percent at fault for his slip and fall
Regar di ng Wat son’ s contri butory negligence, the district court made
the followng factual findings: (1) at the tine of Wtson's
acci dent aboard the MV OVERSEAS NEW YORK, it was sleeting and
freezing rain; (2) the ice on the gangway where Watson fell was
bot h open and obvi ous; (3) the gangway was properly lighted, and it
al so had non-skid threads; (4) Watson, however, was i ntoxicated at
the time of his fall; (5) he al so wore i nproper footwear aboard the
vessel - —cowboy boots with snooth |eather soles; and (6) he failed
to use proper causation when boarding the vessel.

Wat son also testified that prior to his fall he consuned
approximately five or nore al coholic beverages. |I|ndeed, WAatson’s
medi cal records indicate that he renmai ned drowsy due to the effects
of the alcohol for sone three hours after the accident. Witson
further testified that he knew that the gangway would be icy, and
that he was aware that the gangway woul d be slippery. Finally,
Wat son, who had approxi mately fourteen years of experience in ship
mai nt enance and repair, also knew that the gangway was constructed
of steel. Notw thstanding his know edge of these risks, the record
is clear that Watson voluntarily proceeded up the gangway wearing
only slick-soled cowboy boots. W agree with the district court

that in doing so, Watson proceeded at his peril.



In sum we find that the evidence anply supports the district
court’s conclusion that Watson was ninety percent contributorily
negligent. Therefore, the judgnent of the district court, in al
aspects, is

AFFI RMED



