IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40475

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus
LARRY SAMUEL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:97-CR-120-2)

March 5, 1999

Before JOLLY, WENER, and PARKER, Circuit Judges.
PER CURI AM *

In this direct crimnal appeal, Defendant-Appellant Larry
Sanuel insists that the district court erred in ordering a new
trial rather than entering a judgnent of acquittal on grounds of
doubl e jeopardy as the proper renedy for the mstrial caused by
prosecutorial m sconduct during course of Sanuel’s jury trial. The

foundati on of Sanuel’s double jeopardy argunent in support of

Pursuant to 5TH CIR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the |imted circunstances set forth in 5TH GR
R 47.5. 4.



acquittal is therule articulated by the Suprene Court in Oregon v.
Kennedy, ! that when a defendant’s well-taken notion for a mistrial
is based on prosecutorial msconduct that was intended to “goad”
the defendant to make such a notion, double jeopardy will bar a
second prosecution.? Wen, during the course of a jury trial, sone
conduct of the prosecution essentially |eaves the defendant no
choice but to nove for a mstrial, and |leaves the trial court no
choice but to grant one, a contention by the defendant that such
conduct was intended by the prosecution to goad the defendant into
making a mstrial notion requires the trial court toreviewall the
obj ective facts and circunstances and nake a finding of fact as to
whet her the prosecution had such an intent.®* W wll uphold the
district court’s factual finding on intent unless it is clearly
erroneous.* In reviewing a finding by the district court whether
the prosecution’s m sconduct that clearly entitles the defense to
a mstrial was undertaken with the intention of goadi ng the defense
i nto maki ng such a notion, we too exam ne that conduct in |ight of
the entire record to determne whether the trial court clearly
erred inits finding regarding intent to goad.

We have now conpl et ed such a record revi ew and have consi dered

1 456 U.S. 667 (1982)

2 Id. at 678-79. See also United States v. Botello, 991
F.2d 189, 192-93 (5'" Cir. 1993); United States v. Landernan, 109
F.3d 1053, 1068 (5" Cir. 1997).

3 See Kennedy, 456 U.S. at 675; United States v. Barcel ona,
814 F.2d 165, 167-68 (5" Cir. 1987).

4 Bar cel ona, 814 F.2d at 168.
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the district court’s finding in light thereof and in |ight of the
applicable |l aw and the argunents set forth by opposing counsel in
their respective appellate briefs and in their oral argunent to
this court. As aresult of that consideration we are not left with
the distinct inpression that the district court was wong in
finding that the prosecution did not intend to goad the defense
into noving for a mstrial, that is, we do not conclude that the
court was clearly erroneous. It follows that this non-clearly
erroneous district court finding that the governnent’s m sconduct
was not taken with the intent to goad the defense to nove for a
mstrial obviates the need for a double-jeopardy judgnent of
acquittal pursuant to the rule of Kennedy and its progeny.
Consequently, the rulings of the district court in declaring a
mstrial, rejecting acquittal, and ordering a new trial, are, in
all respects,

AFFI RVED.



