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Summary Cal endar

UNI TED STATES OF AMERI CA,
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Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
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Before EMLIO M GARZA, DeMOSS and BENAVI DES, Circuit Judges.
PER CURI AM *

David Lee Smth appeals the district court judgnent denying
his 28 U S.C. § 2255 notion to set aside his sentence. W have
reviewed the record and the briefs of the parties, and we affirm
the district court’s judgnent. Smth’s claimregarding the
quantity of cocai ne considered for sentencing purposes alleges an
error by the trial court in a technical application of the
Sentencing Guidelines. This is not an error of constitutional

magni tude. United States v. Vaughn, 955 F.2d 367, 368 (5th Cr
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1992). The district court did not err in holding that this claim
was not cogni zabl e under 8§ 2255. Smith's allegations that the a
court failed to nake the proper findings at sentencing regarding
rel evant conduct and Smth's role as an organi zer of the
conspiracy are not grounds for 8§ 2255 relief when they could have

been raised on direct appeal. See United States v. Perez, 952

F.2d 908, 910 (5th Gr. 1992). The district court’s hol ding that

Smth s appellate counsel was effective also does not rise to the

| evel of plain error. See Jones v. Barnes, 463 U S. 745, 751-754
(1983) (an attorney handling an appeal need not argue every
possi bl e issue, even if those issues are nonfrivolous). The
district court also did not plainly err in holding that Smth’s
deteriorating health was not a cogni zabl e i ssue under § 2255.
Smth' s challenge to the district court’s inposition of a
t wo-| evel enhancenent under U S.S.G § 2D1.1(b)(1) also fails.
Upon vacating Smth's conviction under 18 U S.C. 8 924(c)(1) for
possession of a firearmin relation to a drug-trafficking crine,
the district court inposed the enhancenent to the conspiracy
conviction for possessing a firearmduring the conmm ssion of an
of fense. The district court’s action was effectively a grant of
§ 2255 relief and a subsequent resentencing. The court could
| ook to the underlying record for resentencing, and it was not
required to nmake separate findings to repeat the reasons for
appl yi ng the enhancenent.

AFFI RVED.



