IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40372
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
WALTER EARL STEPHENSON, JR, al so known as Stevie Stephenson,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:97-CR-42-1
~ Cctober 21, 1998
Before PCOLI TZ, Chief Judge, and WENER and DENNI'S, Circuit Judges.
PER CURI AM *

Wal ter Earl Stephenson, Jr., appeals the district court’s
denial of his request to withdraw his guilty plea and asks in the
alternative that the Governnent be required to perform
specifically under the plea. He argues that he relied on the
Governnment’s prom se in the plea agreenent to consider
substanti al assistance provided by himin other investigations,
but that the Governnent did not give himthe opportunity to
provi de that assistance and never intended to recomend a

downward departure under U S.S.G 8§ 5K1.1, p.s.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The | anguage of the plea agreenent states that the
Governnent retains its discretion to recomend a departure.
St ephenson therefore can prevail only if he showed by a
preponderance of the evidence that he relied on a prom se that
t he Governnent never intended to keep. Evidence at the hearing
showed that the governnent agent who had debriefed Stephenson
felt that he was bei ng uncooperative and deli berately vague.
Al t hough the agents had used other information gathered during
this investigation to comence ot her proceedi ngs, the information
from St ephenson was not a help and the agent felt it would be a
waste of time to question himagain. Stephenson has not shown
that the district court erred in finding that the Governnent did

not breach the agreenent. See United States v. Garcia-Bonilla,

11 F. 3d 45, 46 (5th G r. 1993). The decision of the district
court is AFFI RVED



