IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40337

ROBERT FELLOWS,
Pl ai ntiff-Appellant,

ver sus
KENNETH S. APFEL, Conmm ssi oner of

Social Security Adm nistration,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(G 97-CV-262)

March 8, 2000
Before JOLLY and DENNIS, Circuit Judges, and DAVID D. DO,
District Judge.

PER CURI AM **
Robert Fellows has applied for disability benefits and

suppl enental security inconme benefits. The Social Security
Adm ni stration admnistrative |aw judge (“ALJ”) denied benefits,
and both the adm ni strative appeals council and the district court

affirnmed. W affirm

"‘District Judge of the Northern District of Chio, sitting by
desi gnation

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



On Septenber 30, 1994, M. Fellows, then 35, was hit by a car.
After the anputation of one |eg below the knee and of his pinky
finger, the hospital discharged M. Fellows on QOctober 4. The

medi cal records noted that he was progressing “nicely,” and that

“[a]fter [the prosthesis] fitting . . . it is expected that this
patient will be able to anbul ate conpletely independently w t hout
[an] assistive device.” The report concluded that “[t] he patient

is conpletely independent in all areas of activities of daily
living.” On COctober 11, 1994, M. Fellows told the exam ning
doctor that his appetite, energy level, and sleep patterns were
normal . Despite this, M. Fellows filed for disability benefits
under 42 U. S.C. 88 416(i), 423, and 1382 on Novenber 11, 1994.
After another visit to the doctor, a newreport on Decenber 12
stated that M. Fellows was “anbulating with and w thout a cane

Wth a tenporary prosthesis,” and that he woul d be re-evaluated in
a year for a permanent one. On February 3, 1995 M. Fellows told
the doctor that he was still able to enjoy lifting weights and
raising his dogs. On February 14, he was fitted for a pernmanent
pr ost hesi s. On February 28, M. Fellows reported to the doctor
that his back was doing well. After that, he stopped going to the
doct or.

In January 1996, there was a hearing on whether M. Fell ows
could obtain disability benefits. Both M. Fellows and a

vocati onal expert testified at the hearing. Afterwards, the ALJ

denied M. Fellows’'s application for benefits, concluding that



there was a significant nunber of jobs that M. Fellows could
perform M. Fellows appealed to the Appeals Council, which
affirmed the ALJ' s deci sion.

M. Fellows then sought judicial review in district court.
The magistrate judge recommended that the ALJ' s decision be
affirmed, and the district court adopted that recomrendation. M.
Fellows then filed a notion for a new trial, which was deni ed.

Finally, he filed a notice of appeal and a notion to proceed in

forma pauperis on appeal. The district court granted his in form
pauperis request.
I
This court reviews ALJ decisions to deny benefits by
determ ning whether the ALJ applied the correct |egal standards,
and whether the decision is supported by substantial evidence.

Falco v. Shalala, 27 F.3d 160, 162 (5th GCr. 1994). Substantia

evidence is nore than a scintilla and | ess than a preponderance.
It is such rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion. Richardson v. Perales, 402 U. S.

389, 401, 91 S C. 1420, 28 VL.Ed.2d 842 (1976), quoting
Consolidated Edison Co. v. NLRB, 305 U S. 197, 229, 59 S.C. 206,

83 L.Ed. 126 (1938). | f supported by substantial evidence, the
Secretary's findings are conclusive. Id. at 390; 42 U. S. C
8 405(09).
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At the hearing, M. Fellows argued that excessive painin his
back, anputated |eg, and head rendered him disabl ed. The ALJ,
however, found that his alleged pain did not constitute a
disability. On appeal, M. Fellows argues that the ALJ inproperly
relied on M. Fellows’s deneanor at the hearing and failed to
consider M. Fellows’s inability to afford prescription nmedication
in reaching its conclusion.! W disagree.

The relevant statute defines disability as the “inability to
engage in any substantial gainful activity by reason of any
medi cal |y determ nable physical or nental inpairnent . . . which
has | asted or can be expected to last for a continuous period of
not |l ess than 12 nonths.” 42 U.S.C. 8§ 423(d)(1)(A). In evaluating
a disability claim the Secretary follows a five-step sequenti al
process. The burden of establishing the first four elenents is on
the claimant. First, the claimnt nust not be presently worKking.
20 CF.R 8§ 404.1520(b). Second, the claimnt nust establish an
“Inpairnment or conbination of inpairnments which significantly
limts [his or her] physical or nental ability to do basic work
activities.” [d. at § 404.1520(c). If the clainmant satisfies both

of these requirenents, the third step consists of establishing that

M. Fellows also appears to argue that the ALJ's
determnation with respect to his residual functional capacity to
obtain alternative enploynent was faulty because the court
inproperly relied on its findings with respect to his poverty and
continuing pain. Because we hold that those findings were proper,
reliance on themwas as well, and was sinply part of the five-step
sequenti al eval uati on process.



the inpairnent falls within the definition of one of the enunerated
inpairnments in the appendix to the regulations. Id. at
8§ 404.1520(d). If the claimant satisfies this third criterion

then he or she is disabled per se, without regard to vocati ona

factors. If he or she fails to establish the third step, however,
vocational factors are considered during the fourth step. At that
stage, the claimant nust establish that the i npairnent prevents him
or her fromdoing the sanme work he or she did in the past. 1d. at
8§ 404.1520(e). At that point, at the fifth step, the burden shifts
to the Secretary to prove that the claimant can perform rel evant
work. |If the Secretary neets this burden, the claimant nust then
prove that he cannot in fact performthe work suggested. 1d. at

8 404. 1520(f); see also Fraga, 810 F.2d at 1301-02.

B
M. Fellows fails to surnmount the second step of this test,
establishing a satisfactory inpairnent. Wth respect to pain, an
ALJ nust consi der subjective conplaints; however, it is wthin the
ALJ’s discretion to determne the debilitating effect of such

synptons. Jones v. Bowen, 829 F.2d 524, 527 (5th Gr. 1987). The

ALJ is not required to credit subjective evidence, such as the
claimant’ s testinony, over conflicting nedical evidence. Anthony

v. Sullivan, 954 F.2d 289, 295 (5th Gr. 1992). In addition, the

ALJ may consi der the claimnt’s deneanor during the hearing, anong
other factors, in evaluating the claimant’s credibility. Villa,

895 F. 2d 1024.



At the hearing, M. Fellows stated that his anputation caused
hi mpain at a severity |level of “eight” on a scale of “one-to-ten”
that the pain intensity during the hearing was “seven”; and that
peri odi ¢ headaches reached “ten.”

As the ALJ noted, this testinony did not correspond with M.
Fellows’s nedical reports. The last of these was from
February 1995. It stated that M. Fellows had nentioned pain in
his anputated leg, but that his back was doing well. Earlier
medi cal reports indicated that M. Fellows had experienced pain,
but that the pain was not severe. None of the reports nentioned a
prescription for pain nedication.

In addition, the ALJ found M. Fellows’s deneanor at the
hearing consistent with the level of pain M. Fellows clained to
suffer: “[he] appeared to be very confortable at the hearing, and
in no pain whatsoever, though he did |linp a little when entering
and | eaving the hearing room”

Based on the record before us, we conclude that there is
substanti al evidence supporting the ALJ's determ nation that M.
Fellows did not suffer froma disability due to pain. W reach
this conclusion, as the ALJ did, based on M. Fellows’s nedica
records in addition to his deneanor during the hearing.

M. Fellows al so argues that the ALJ did not properly consider
M. Fellows’s inability to afford pain nedication in determ ning
that he was not i npaired. It is true that if a clainmant cannot

afford the prescribed treatnent or nedicine, a curable, tenporary



disability is treated as a permanent one. Lovelace v. Bowen, 813

F.2d 55, 58 (5th Gr. 1987). But that presunes the existence of a
di sabling condition. Inthis case, the ALJ properly found none, so
M. Fellows’s inability to afford prescription nedicine is

irrelevant. See Villa v. Sullivan, 895 F.2d 1019, 1024 (5th Cr

1990) (hol ding that the fact that a cl ai mant cannot afford treat nment
for a condition that is not disabling is inconsequential). Even if
the ALJ had found M. Fell ows di sabl ed due to excessive pain, there
is nothing on the record suggesting that M. Fell ows ever obtai ned
any prescription, nuch less that it was too expensive for himto
af f ord.

We conclude, therefore, that M. Fellows cannot neet the
second step required for establishing a valid claim Thus, this
claimnust fail.?

|V

M. Fellows also contends that the hypothetical posed to the
vocati onal expert during the hearing was i nconplete because it did
not nention M. Fellows’s headaches and | oss of sleep. Thus, the
vocati onal expert’s concl usion about M. Fellows’s ability to find

alternate enploynent did not account for those factors.?

2Because M. Fellows’s claimfails at the second step, we need
not address his argunents with respect to the third step, whether
he has a disability that qualifies under listing 1.10C(3) of 20
C.F.R Pt. 404, Subpt. P. Appendix 1.

M. Apfel responds by arguing that M. Fellows failed to
raise this issue before the nmagi strate judge. W concl ude that he
did so adequately in his sumary judgnent brief by asserting that



Agai n, we di sagree. The ALJ concl uded that the headaches were
not severe, and we have already affirmed that finding. There was,
therefore, no reason to pose that question to the vocational
expert. And even if the hypothetical had been inconplete, M.
Fellows’ s | awyer specifically asked t he vocati onal expert about the
ef fect headaches would have on M. Fellows’s vocational options.
Thus, the issue was before the ALJ.

\Y
For the reasons stated herein, the district court is

AFFI RMED

the ALJ had omtted from the hypothetical “any inpairnent of
concentration due to pain.” M. Fellows’s |ist of synptons causing
“unremtting pain” resulting in an inpairnent to his concentration
i ncl uded headaches.



