IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40184
Summary Cal endar

REYNALDO PEREZ,
Pl ai ntiff-Appel |l ee-Cross-Appel | ant,
vVer sus
VWELDON LUCAS; ET AL.,
Def endant s,
VELDON LUCAS; DENTON COUNTY, TEXAS,
Def endant s- Appel | ant s- Cr oss- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:97-CV-9)

March 10, 1999
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, Circuit Judges.
PER CURI AM:

Thi s appeal and cross-appeal challenge the validity of
attorneys’ fees awarded by the district court as part of the
settlenment in a 42 U S.C 8§ 1983 case. W affirmthe district
court’s ruling on attorneys’ fees, and we dism ss the cross-

appeal for lack of jurisdiction.

* Pursuant to 5TH CCR. R 47.5, the Court has determn ned that
t hi s opinion should not be published and is not precedent except under
the limted circunmstances set forth in 5THCGR R 47.5.4.



I

Reynal do Perez filed a 8§ 1983 conpl ai nt agai nst five
def endants and reached a settlenment with two of them Denton
County and Sheriff Wl don Lucas (the “Defendants”), for $10, 000
pl us costs and reasonabl e attorneys’ fees as determ ned by the
district court. Perez's attorneys filed affidavits supporting a
request for approximately $60,000 in fees. The district court
held an evidentiary hearing on the matter of attorneys’ fees and
on Novenber 19, 1997 entered an order finding that reasonable
conpensation for the attorneys was $8,000. The order also found
t hat expenses for the case total ed $682.12 and that Perez’s
attorneys should be sanctioned $1,000 for bad faith in their
request for attorneys’ fees.

The Defendants filed a notion for reconsideration and notion
for entry of judgnent on Decenber 2, 1997. Perez likewise filed a
nmotion for reconsideration on Decenber 8. On January 2, 1998, the
district court entered its final judgnent awarding Perez’s
attorneys $7,000 in fees ($8,000 mnus the $1,000 sanction) “plus
cost of this action.” The district court did not rule, and has
not yet ruled, upon the Decenber 2 and Decenber 8 notions for
reconsi deration. On January 23, the Defendants appeal ed the
attorneys’ fee award as excessive. One nonth |later, on February
23, the district court nmade a sua sponte correction to its

January 2 final judgnent to clarify that the unspecified “cost of

this action” total ed $682. 12, the ampbunt enunmerated in the



Novenber 19 order. On March 23, 1998, Perez filed a notice of
Ccross- appeal .
I

The Defendants argue that Perez’s cross-appeal nust be
di sm ssed as untinely under Federal Rule of Appellate Procedure
4, as Perez’s notice of appeal was filed nore than 30 days after
the district court entered its final judgnent on January 2, 1998.
Perez responds that the district court’s February 23 correction
made a substantive change to the January 2 judgnment and thus
constituted an anended final judgnent, within 30 days of which
the notice of cross-appeal was fil ed.

The district court’s correction specifies that the court
issued it pursuant to Federal Rule of G vil Procedure 60(a),
which allows a court to correct clerical mstakes in a judgnent.
A correction issued under Rule 60(a) does not extend a party’s
tinme to file an appeal. See Danning v. Gaco Enters., Ltd. (In re
Cobb), 750 F.2d 477, 479 (5th Cr. 1985). Perez argues that the
district court’s correction does not fall under Rule 60(a)
because it makes a substantive change in the judgnent. This Court
handled a simlar issue in Dura-Wod Treating Co. v. Century
Forest Indus., Inc., 694 F.2d 112 (5th Cr. 1982). There we found
that the trial court’s correction of the anmount of attorneys’
fees awarded was not a substantive change where the record
evinced that the trial court intended, as the parties knew, to
enter one anount but m stakenly entered another. Such is the case
here. Wth the district court’s Novenber 19, 1997 order in the

record, the court’s intent to award costs of $682.12 was cl ear



and its oversight in failing to specify the anmount in its
judgnent was no nore than a clerical error. See Britt v.
Witmre, 956 F.2d 509, 512-15 (5th Cr. 1992) (reviewing Fifth
Circuit standards for determ ning whether a trial court’s
corrective action would fall under Rule 60(a)). Perez therefore
m ssed the deadline under Federal Rule of Appellate Procedure
4(a) when he failed to file his notice of cross-appeal wthin 30
days of January 2, 1998.

Perez did not file a tinely notice of cross-appeal under
Federal Rule of Appellate Procedure 4. Accordingly, we dismss
the cross-appeal for lack of jurisdiction.

11

Perez argues that two notions for reconsideration! remain
out standi ng and the Defendants’ notice of appeal is premature
until the notions are resolved.? Both Perez and the Defendants
filed Rule 59(e) notions for reconsideration, which are anong the
type of notions nentioned in Federal Rule of Appellate Procedure
4(a)(4). See Fed. R App. P. 4(a)(4)(C; WMadison v. Vintage
Petro., Inc., 114 F. 3d 514, 516 (5th Gr. 1997). The tinme to file

an appeal froma final judgnent runs fromthe date that the trial

1. The two notions for reconsideration concerned only the
district court’s determ nation of reasonable attorneys’ fees and
not its determ nation of expenses, the subject of the clerical
error in the final judgnent. No argunent could be nade that,
because of the notions for reconsideration, the record |eft doubt
as to what anount the court intended to award for expenses.

2. We note that Perez, curiously, seens to argue against
the tinmeliness of his own cross-appeal, as well as that of the
Def endants’ appeal .
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court disposes of the last outstanding Rule 4(a)(4)-type notion.
This holds true even if the notion is filed before the district
court enters its final disposition in the case. See Kinsey v.
Farm and Indus., Inc., 39 F.3d 603, 606 (5th Cr. 1994). Also, a
notice of appeal filed after final judgnment but before the
district court rules on a Rule 4(a)(4)-type notion is premature
and insufficient to give an appellate court jurisdiction over the
appeal . Hence, we nust decide whether Perez is correct that the
two Rule 59(e) notions remain outstanding. If the district court
has not ruled on those notions, then the Defendant’s appeal is
untinely and nust be dism ssed for want of jurisdiction.

It is clear that the district court has not expressly rul ed
on the two Rule 59(e) notions for reconsideration. The entry of
final judgnent does not per se decide all notions pending before
the trial court. Nevertheless, there exists anple precedent in
this Crcuit for the proposition that a district court’s final

judgrment may inpliedly deny an outstandi ng notion.?® Because the

3. See Unida v. Levi Strauss & Co., 986 F.2d 970, 974 (5th
Cr. 1993) (“Although the district court did not expressly deny
the Plaintiffs’ notion to dism ss and remand, by entering summary
judgnent on all of the Plaintiffs’ clains, the district court
inpliedly denied the notion.”); Mya v. Estelle, 696 F.2d 329,
331 (5th Gr. 1983) (“The other two notions were ‘di sposed of.
The district court did not specifically address them but his
denial of Moya' s petition for habeas corpus relief inplicitly
overruled them”); Addington v. Farner’s Elevator Mitual Ins.
Co., 650 F.2d 663, 666 (5th Cir. Unit A 1981) (“The denial of a
nmotion by the district court, although not formally expressed,
may be inplied by the entry of final judgnent . . . or of an
order inconsistent with the relief sought by the notion.”);
United States v. Pan Am Wrld Airways, Inc., 299 F.2d 74, 76 (5th
Cr. 1962), rev'd on other grounds sub nom Gondeck v. Pan Am
Wrld Airways, Inc., 382 US. 25 86 S Q. 153 (1965) (holding
that the tinme for filing an appeal tolls where “the notion [to
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district court entered judgnent concerning the very subject of
the Rule 59(e) notions--i.e., it adopted as final the Novenber 19
order’s position on attorneys’ fees--the judgnent necessarily
inplies that the district court denied the notions to reconsider
the attorneys’ fees awarded. Cf. Dunn v. Truck World, Inc., 929
F.2d 311, 313 (7th Gr. 1991) (holding that, for purposes of
tinely filing a notice of appeal, “[when a party files a pre-
judgnent notion for a newtrial, the judgnent itself is the order
‘denying a newtrial’”). W realize that a case-by-case approach
to the effect of final judgnments on pending notions and tine to
appeal always requires caution. See 20 Janes Moore, More’s
Federal Practice 8§ 304.13[5] (3d ed. 1997) (“It seens unfair to
require parties to guess at the inplications of the entry of
judgnent, especially since a fair reading of Appellate Rule 4(a)
assures themthat the naking of a tinely notion term nates the
time for appeal until entry of an order directly in response to
the notion.”); see al so Lapeyrouse v. Texaco, Inc., 670 F.2d 503,
505 (5th Gr. 1982) (recognizing criticismbut making a case-
specific finding that the trial court’s final order inpliedly
granted a notion). But this case does not present us with a cl ose
call. In the facts of the instant action, the Rule 59(e) notions
did not survive the district court’s final judgnent, so that the

30 days to appeal under Rule 4(a) began to run fromthe entry of

anend or nmake additional findings of fact] presented a
substantial question and the notion is not disposed of, either
expressly or by necessary inplication, by the judgnent” (enphasis
added)) .
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j udgnent .

Accordi ngly, the Defendants’ notice of appeal was not
premature, and we have jurisdiction to consider their appeal.

|V

We now consi der the Defendants’ argunent that the affidavits
filed by Perez’s attorneys were so i nadequate and | acking in
detail, and that the anount of attorneys’ fees clained by Perez
was so outrageous, that any award of attorneys’ fees was error.
We review the district court’s determ nation of attorneys’ fees
for abuse of discretion and its findings of fact supporting the
award for clear error. See Von Clark v. Butler, 916 F.2d 255, 258
(5th Gr. 1990). W affirmthe district court’s award of
attorneys’ fees.

The Defendants offer no valid basis for the argunent that
the affidavits and records submtted by Perez’ s attorneys were so
i nadequate and |l acking in detail as to nmake the district court’s
award an abuse of discretion. The Defendants cite Von Cark for
the proposition that it is clear error to award any attorneys’
fees where the attorneys fail to detail tinme spent on § 1983
clains as opposed to unsuccessful state law clainms. Von O ark
says nothing of the sort. To the contrary, the trial court in
that case, in its discretion, severely reduced* -but nonethel ess
awar ded--the attorneys’ fees upon finding that the attorneys’

time records did not sufficiently specify tine spent on different

4. The attorneys in Von Cark requested $72,117.50 in fees
and were awarded $12, 500.
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clainms. See Von Clark, 916 F.2d at 257-58. W affirmed the trial
court in Von Cark. If anything, the facts here provide an even
greater basis for affirmng. The trial court stated that Perez’s
attorneys’ subm ssions, though deficient in many respects, were
adequate for it to determ ne an award of attorneys’ fees. The
record evinces that the district court then carefully reviewed
the factors specified by Johnson v. Georgia H ghway Express, 488
F.2d 714 (5th G r. 1974), overrul ed on other grounds, Blanchard
v. Bergeron, 489 U S 87, 109 S. C. 939 (1989), in reaching its
determnation as to a reasonable award of attorneys’ fees. W see
no clear error in the district court’s factual determ nations and
no abuse of discretion in its application of Johnson.

This Court has recently recognized that a trial court may
deny attorneys’ fees altogether in the unusual circunstance that
the request for fees submtted pursuant to 42 U S.C. § 1988 is so
excessive as to shock the conscience. See Schamv. District
Courts Trying Crimnal Cases, 148 F.3d 554, 557-58 (5th Gr.
1998). The decision whether to do so lies within the discretion
of the trial court. Although the anmount of Perez’s request for
attorneys’ fees seens to have been | ess than reasonabl e, not hi ng
woul d i ndicate that we have here circunstances so extrene that
the district court could be said to have abused its discretion in

awarding the limted fees that it did.

Accordingly, we affirmthe district court’s award of $7, 000

in attorneys’ fees to Perez.



\%

This Court has the power to direct an award of attorneys’
fees to Perez for the tinme his attorneys spent protecting the fee
award on appeal. See, e.g., Johnson v. State of M ssissippi, 606
F.2d 635, 638-39 (5th Gr. 1979); Panior v. lberville Parish
School Bd., 543 F.2d 1117, 1119 n.4 (5th Gr. 1976). W decline
to do so. The Defendants appealed a sinple issue, i.e., whether
the district court abused its discretion in awardi ng attorneys’
fees at all. Perez responded by addressing el even “restated
i ssues” in a cross-appeal that was found to be untinely and that
requi red the Defendants’ attorneys to brief the tineliness issue.
Each party has inflicted upon the other the necessity of
addressing neritless issues. W consider their debts settled with
t hi s deci sion.

W

The judgnent of the district court is AFFI RMED. The
Plaintiff/Appellee’ s cross-appeal is DISM SSED. Appell ant-cross-
appellee’s notion to dismss appeal is hereby MOOT in |ight of

t he opi ni on.



