IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40159
Summary Cal endar

EARL A. ODOM

Peti ti oner- Appel | ant,
ver sus
TI MOTHY WEST; T. SIMPSON, Mj or;
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Conpany Departnents,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:95-CV-820

February 25, 1999

Bef ore KING Chief Judge, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Earl Odom Texas prisoner # 570397, appeals the district
court’s order dismssing his petition, which was filed as a 28
U S C 8 2241 habeas corpus, for 1) failure to state a claimupon
which relief could be granted and 2) failure to conply with the
magi strate judge’s order for a nore definite statenent.

Odomtitled his suit as a 28 U S.C. 8§ 2241 petition;

however, a review of his pleadings reveals that he raised both

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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habeas clainms (his challenge to the | oss of good tine and his
request for the reinstatenent of such tine) and 42 U S.C. § 1983
clains (his clains that 1) he was assigned work with deliberate
disregard to a serious nedical condition, 2) he was deliberately
refused nedi cal assistance for a serious nedical condition, and
3) the prison officials’ actions were based upon retaliatory
nmotives). To the extent the district court dismssed Odonis

§ 2241 petition because he raised 8 1983 clains, the district
court erred. The district court should have reviewed the essence
of Odomis clains regardless of the title affixed to the suit and
shoul d have separated the habeas clains fromthe § 1983 cl ai ns.

See United States v. Santora, 711 F.2d 41, 42 n.1 (5th Cr

1983); Patton v. Jefferson Correctional Cr., 136 F.3d 458, 463-

64 (5th Cir. 1998).

The district court also erred in dismssing the habeas
petition for failure to state a claimunder 28 U S. C
8§ 1915(e)(2)(B)(ii). Rule 12(b)(6), Fed. R Cv. P., is

I nappropriate practice in habeas corpus. Browder v. Director,

Dep’t of Corrections of Ill., 434 U S. 257, 269 n.14 (1978). The

standards of Rule 12(b)(6) and 8 1915(e)(2)(B)(ii) are the sane.
Black v. Warren, 134 F.3d 732, 733-34 (5th GCr. 1998).

The district court dismssed Odonis petition wthout
prej udi ce, based upon Odonis failure to conply with the
magi strate judge’'s orders for a nore definite statenent. Because
Qdomis § 1983 clains are now barred by the statute of
[imtations, we review the dismssal of these clains as one with

prejudice. See Long v. Simons, 77 F.3d 878, 880 (5th Gr.
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1996). OQur review of the record reveals that there was no
pur poseful delay or contunaci ous conduct by OCdomwth regard to
the magi strate judge’s orders. The district court could have
enpl oyed | esser sanctions before dismssing the suit.
Accordingly, the district court’s dismssal under Fed. R GCv. P
41(b) was an abuse of discretion. See Long, 77 F.3d at 880.

Odom seeks a certificate of probable cause (CPC) to appeal
the district court’s judgnent. CPC is GRANTED for Odomi s habeas
clains. W note, however, that the record does not indicate
whet her Odom has exhausted his state renedies in accordance wth
28 U . S.C. 8§ 2254(b)(1995), and the district court should nake
such a determ nation when addressi ng the habeas cl ai ns.

The district court’s order dismssing OQdonmis suit is thus

VACATED, and we REMAND.



