IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40015

KATHLEEN E. MYERS,
Pl ai ntiff-Appellee,
VERSUS
KODAK HEALTH | MAG NG SYSTEMS LONG TERM DI SABI LI TY PLAN, et al.,
Def endant s,
KODAK HEALTH | MAG NG SYSTEMS LONG TERM DI SABI LI TY PLAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4: 95-CV-261)

March 22, 1999
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Kat hl een Myers applied for long-termdisability benefits from
Kodak Health I magi ng Systens Long-Term Disability Plan. The plan
adm ni strator denied the request, and Myers sought judicial review

under 8§ 1132(a)(1)(B) of the Enployee Retirenment |ncone Security

" Pursuant to 5 Gr R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the limited
circunstances set forth in 5mGr R 47.5.4.



Act of 1974 (“ERISA’).! The district court reversed the plan
adm ni strator's denial of benefits because it determ ned that she
had abused her discretion in denying benefits. Finding no abuse of
discretion on the admnistrator's part, we reverse the judgnent of

the district court.

| .

Myers began working for Vortech Data, a conpany eventually
acquired by Kodak Health Imaging Systens (“KHIS"), in April 1991.
She ultimately becanme KHI S's regulatory and conpliance nanager
Her annual salary, which was $58,000 when she began with the
conpany, grewto $90,525 by early 1994. She al so t ook advant age of
an enpl oyee benefits package that included short-term disability
benefits and nenbership in the Kodak Heal th | magi ng Systens Long-
TermDisability Plan (the “LTD Plan” or “the Plan”), which is the
defendant in this case.

The version of the Plan in which Myers participated prom sed
to pay seventy percent of her salary should she becone totally
di sabled. She paid for this benefit by payroll deduction. KH'S
provi ded her with a handbook entitl ed Kodak Heal th | nagi ng Systens
Choi ces for Tonorrow, which included a summary (the “sunmmary pl an
description” or “SPD’) of the LTD Plan's benefits. Mers read and

relied on the benefits handbook when she received it.

! section 1132(a)(1)(B) authorizes a beneficiary of, or participant in, a
pl an to sue “to recover benefits due to hi munder the terns of his plan, to enforce
his rights under the terns of the plan, or toclarify hisrightsto future benefits
under the terns of the plan.” 29 U S.C. § 1132(a)(1)(B).
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The LTD Plan itself spelled out in greater detail the terns of
the disability coverage. It provided that participants could
receive benefits in the event they becane totally disabled while
covered by the Plan, and it defined “disability” to require, inter
alia, a “condition [that] results in a Participant's total and
continual inability to engage in Gainful Wrk.”

The LTD Plan and the SPD give different definitions of
“Gainful Wrk.” Under the LTD Plan, “'Gainful Wrk' neans paid
enpl oynent for which a person is, or becones, reasonably qualified
by education, training, or experience, and which is nore than
transitory in nature, as determned by the C ains Adm nistrator

[ but which] does not include Rehabilitative Enploynent.”
Under the SPD, “'Ginful Wrk' is substantial paid enploynent for
which [claimant is] (or [claimant] becone[s]) reasonably qualified
by education, training or experience, all as determned by
Met Life.”?2

In early 1994, KH S conducted a sal ary study and deci ded t hat
Myers's salary of $90,525 exceeded the benchmark range for her
position. On May 25, 1994, her supervisor, Carl Alletto, inforned
her that her salary would be reduced to $70,610. Thereafter, she
never reported for work.

Myers imedi ately began short-term disability |eave, during
whi ch she sent several detailed |letters to the adm nistrator of the
LTD Pl an, concerni ng Myers's conpensati on and other natters rel at ed

to her enploynment. |In COctober 1994, Myers applied for long-term

2 MetLife was designated as the clainms adninistrator.
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benefits under the Plan. \When her short-termdisability benefits
term nated on Novenber 25, 1994, her enploynent ended. This date
is significant, because the LTD Pl an requires that a clai mant have
becone “totally disabled” on or before the date his enpl oynent
ends.

The Pl an appointed MetLife to adm nister Myers's application?
and retai ned Nati onal Medical Review (“NMR’) to assist in review ng
the application. NM provided physicians, who were board-certified
in occupational nedicine, to review the nedical information Myers
had submtted in connection with her application for benefits,
anal yze the information within the framework of the LTD Plan and
its SPD, and issue an opinion as to whether she had experienced
“total disability” before her term nation.

MetLife sent the two physicians who reviewed Myers's files,
Drs. Robert Porter and Robert Petrie, a “Mdical Review Referra
Forni stating that KHIS's “definition of disability is: nust be
totally disabled from any and all occupations from the onset.”
Together, Petrie and Porter issued six opinions stating that Myers
was not totally disabled as of Novenber 25, 1994. The district
court found that Petrie and Porter had relied on the “any and al
occupations” definition provided by MetLifeSSnot the definition in
the SPDSSi n reaching their conclusions.

Based on its determnation that Mers was not totally

di sabl ed, MetLife initially denied Mers's application on

8 The terms of the LTD Plan permitted the appointment of a clains

adm nistrator to make the initial determ nation of whether aclaimant is eligible
for long-termdisability benefits.
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Decenber 20, 1994, but, because it had experienced sone difficulty
in obtaining information from Dr. David Buhner, one of Mers's
physi ci ans, MetLife advised Myers that she could submt additional
information in support of her application. Upon receivVing
informati on from Buhner, MetLife again denied the application on
February 15, 1995, and instructed Myers on how to appeal the
deni al .

Myers did so on March 9, 1995. During her appeal, she
submtted to MetLife and the plan admnistrator volum nous
docunents, including nedical literature, several sets of nedical
records, and statenents of physicians, famly nenbers, and fri ends.
MetLife forwarded this information to the NWVR doctors, who
continued to opine that Myers was not totally disabled and could
perform sedentary jobs. On  Septenber 19, 1995, the plan
admnistrator formally denied Mers's appeal, explaining that,
“[alccording to all of the nedical and vocational information we
have received regarding Ms. Mers' <claim it has not been
established that she is totally disabled.”

Myers sought judicial review under 8§ 1132(a)(1)(B). The
district court reversed the denial, finding that the plan
admnistrator “relied on the standard in the LTD plan docunent
[when] [t]he standard of disability which should be applied to
Plaintiff's benefits claimis the standard of disability contained
in the SPD for the LTD Plan.” The court concluded that “[t]he
decision to deny Plaintiff's benefit claimand her appeal was not

supported by substantial evidence if the definition of disability



in the SPD is wused.” The court declined to remand to the
adm nistrator for application of the correct standard; it sinply

ordered the Plan to pay LTD benefits and awarded attorneys' fees.

.

The Plan contends that there is substantial evidence in the
record to support the admnistrator's decision to deny LTD
benefits, that the admnistrator did not abuse her discretion in
denying Mers's application, and that the court thus erred in

reversing the admnistrator's decision. W agree.

A

A sonmewhat conplicated standard of review governs ERISA
actions in which plaintiffs appeal benefits determ nations. The
district court first reviews the plan adm ni strator's decision, and
we nust then review that court's analysis. Because our review
requires us to evaluate the district court's performance, we first
delineate the standard of reviewthe district court is to apply to
the benefits determ nation. We then consider the standard of

review we apply to the district court's decision.

1
A plan adm ni strator deciding whether to pay benefits *nust
make two general types of determ nations: 'First, he nust determ ne
the facts underlying the claimfor benefits . . . . Second, he

must then determnm ne whether those facts constitute a claimto be



honored under the terns of the plan.'” Schadler v. Anthem Life
Ins. Co., 147 F.3d 388, 394 (5th Cr. 1998) (quoting Pierre v.
Connecticut Gen. Life Ins. Co., 932 F.2d 1552, 1557 (5th Cr.
1991)). For the admnistrator's factual determnations, the
district court is to apply an abuse of discretion standard.
Medi trust Fin. Servs. Corp. v. Sterling Chens., Inc., Med. Benefits
Pl an, No. 98-40204, 1999 U S. App. LEXIS 3643, at *5 (5th Cir.
Mar. 4, 1999) (citing Pierre, 932 F.2d at 1562). Abuse of
discretion review, as applied to an admnistrator's factual
determ nations, “is limted to determning whether there is
substantial evidence in the record to support [the plan
adm nistrator's decision].”* Bellaire Gen. Hosp. v. Blue Cross
Bl ue Shield, 97 F.3d 822, 828 (5th Cr. 1996).

As for the second type of determ nation a plan adm nistrator
must make (i.e., interpretation and application of the plan), the
district court is to review the admnistrator's decision “under a
de novo standard unl ess the benefit plan gives the adm ni strator or
fiduciary discretionary authority to determne eligibility for
benefits or to construe the terns of the plan,” in which case the

abuse of discretion standard applies. Schadler, 147 F.3d at 394

4 An alternative characterization of our abuse of discretion review as
appliedtoan adnministrator's factual deterninations, is “arbitrary and capri ci ous”
review. See, e.g., Pennv. Howe-Baker Eng'rs, Inc., 898 F.2d 1096, 1100 (5th Cir.
1990). Although in Pierre, 932 F.2d at 1562, we refused to equate “abuse of
di scretion” and “arbitrary and capri ci ous” standards, our anal ysis inthat case was
anonal ous, for, as we recently expl ai ned, “we declinetofollowPierretothe extent
that it rejects the use of the “arbitrary and caprici ous” anal ysi s as part of abuse-
of -discretion review.” Meditrust, 1999 U. S. App. LEXI S 3643, at *9. |Instead, we
are bound by Penn's hol ding that the abuse of discretion standard of review for
factual determ nations anpunts to arbitrary and capricious revi ew. Id. Thisis
consistent with the great wei ght of authority fromother circuits. 1d. at *9 n. 6.
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(quoting Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115
(1989)). The LTD Plan plainly vested the plan adm nistrator with
discretionary authority to interpret plan terns and determ ne
eligibility,® so the abuse of discretion standard of revi ew applied
to the admnistrator's plan interpretation and eligibility
determ nation

When the issue under review is plan interpretation and
application, as opposed to pure fact-finding, the abuse of

di scretion standard involves a two-step inquiry:®

The court must initially determne whether the
admnistrator's interpretationof the planisthelegally
correct interpretation. | f the admnistrator's

interpretation of the plan is legally correct, then the
i nqui ry ends because no abuse of discretion could have

occurred. However, if the court determ nes that the
admnistrator's determnation is not legally correct,
t hen it must further det er m ne whet her t he

adm ni strator's decision was an abuse of discretion.[7]
“The fact that an adm nistrator's interpretationis not the correct

one does not in itself establish that the adm ni strator abused his

S Article 9.1(c) of the LTD Plan provi ded:

The Pl an Adnmi ni strator shall have full discretionary authority in all
matters rel ated to the di scharge of responsibilities andthe exercise
of authority under the Plan including, wthout limtation, his
construction of the terns of the Plan and his determ nation of
eligibility for Coverage and Benefits. It is the intent of the Plan
that the decisions of the Plan Admi nistrator and his action wth
respect to the Plan shall be concl usi ve and bi ndi ng upon all persons
havi ng or clainmng to have any right or interest under the Plan .

5 The two-step i nquiry does not apply to factual determ nations, which are
subj ect to an abuse of discretionreviewthat essentially amounts to “l ook[i ng] at
t he admi ni strative record and det erm n[i ng] whet her the adm ni strator's deci si on was
supported by substanti al evidence.” Rigbyv. Bayer Corp., 933 F. Supp. 628, 632-33
(E.D. Tex. 1996). See Meditrust, 1999 U. S. App. LEXIS 3643, at *11; see al so
Rut | edge v. Anerican Gen. Life & Acc. Ins. Co., 914 F. Supp. 1407, 1410-11 (N.D.
M ss. 1996).

" Schadl er, 147 F.3d at 394 n.5 (quoting Spacek v. Maritine Ass'n, |LA Pension
Pl an, 134 F. 3d 283, 292-93 (5th Cir. 1998). See al so WI dbur v. ARCO Chem Co., 974
F.2d 631, 637 (5th CGir. 1992).
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di scretion,” WIldbur, 974 F. 2d at 638, and we have identified three
considerations that “are inportant” in anal yzi ng whet her there was
an abuse of discretion: “(1) the internal consistency of the plan
under the admnistrator's interpretation, (2) any relevant
regul ations fornul ated by the appropriate adm ni strati ve agenci es,
and (3) the factual background of the determnation and any
i nferences of lack of good faith.” 1d. (citation omtted).

The plan adm nistrator made a factual determ nation (i.e.,
that Myers is not disabled) and an interpretive decision (i.e.
that the facts warranted a denial of benefits). Both are subject
to abuse of discretion review by the district courtSSthe forner to
review for substantial evidence, and the latter to review under the

two-step test articulated in WI dbur.

2.

Qur reviewof the district court's analysis is governed by the
foll ow ng principles:

On appeal from a district court's judgnent in a

§ 1132(a)(1)(B) case, our traditional standards of review

apply, and we review de novo the district court's hol di ng

on the question of whether the plan adm ni strator abused

its discretion or properly denied a claimfor benefits.

However, we wll set aside the district court's factual

fi ndi ngs under | yi ng its review  of t he pl an

admnistrator's determnation only if clearly erroneous.
Sweat man v. Commercial Union Ins. Co., 39 F.3d 594, 601 (5th Cr.
1994). Accord Meditrust, 1999 U S. App. LEXI S 3643, at *7 (citing
Sweat man, 39 F.3d at 601). The key question, then, is whether the
Plan is attacking a finding of fact by the district court (i.e.,
the court's factual determnation that Myers was di sabl ed) or the
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court's holding that the plan admnistrator's denial of benefits
was an abuse of discretion.® |f the forner, then this court would
review the determnation for clear error, for the question of
whether a claimant is disabled is “nmore factual in nature than
interpretive in nature,” and a district court answering that
question is therefore entitled to greater deference. Sweat man
39 F.3d at 598. If, however, the Plan is attacking the district
court's determnation that the plan admnistrator abused her
di scretionSSa m xed question of |aw and factSSde novo review is
appropriate. See id. at 600.

The Plan cannot be challenging the <court's factual

determ nation that Myers is “disabled” under the terns of the LTD

pl an, because the court did not make such a finding. Inits |ist
of twenty-two “findings of fact,” the court entered only one
finding that has anything to do with Mers's disability: I n

finding nunber 22, the court determned that “[t]he decision to
deny Plaintiff's benefit claimand her appeal was not supported by
substantial evidence if the definition of disability inthe SPDis
used.”

In other words, the court did not |ook at the evidence and
make the purely factual determnation that Mers was disabled

| nstead, it exam ned the record and determ ned, as a natter of | aw,

8 The parties di sagree over what standard of review applies to the district
court's determnation that the Plan's decision to deny Myers's claim was not
supported by substantial evidence. The Plan contends that we review the
deternination de novo; Myers asserts that the deternination is factual and is
t heref ore subj ect to an abuse of di scretion standard of review. W agree with the
Pl an.
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that the evidence was insufficient to support a finding of
disability wunder the SPD. The court thus answered either a
question of law or a m xed question of |aw and fact, and the proper
standard of reviewis therefore de novo.® Under such a standard,
our task is to determne, upon a fresh look at the record and
w thout affording deference to the district court, whether that
court erred in determning that the adm nistrator abused her

discretion in denying Myers's request for LTD benefits.

B
The district court erred in holding that the plan
adm ni strat or abused her discretion in denying benefits. Mers had
t he burden of proving entitlenent to LTD benefits under the plan,1°

and the admnisrator's determnation that Mers had failed to

® The Sweat man court outlined the general principles guidingthe deternination
of which standard of review to apply:

On appeal, our standard of review for district court decisions
revi ewi ng pl an admini strators' eligibility determi nations is guided by
the principles that typically guide our standard of review. Nanely,
we revi ewquestions of | awde novo and set asi de factual deterninations
onlyif clearly erroneous. Consistent withthese principles, wereview
adistrict court's determ nati on of whether a pl an adni ni strator abused
its discretionSSa m xed question of |aw and factSSde novo.

39 F.3d at 600. Accord Meditrust, 1999 U S. App. LEXIS 3643, at *7.

10 «“A claimant under section 1132(a)(1)(B) has the initial burden of
denonstrating an entitlenent to benefits under an ERI SA pl an, or that a denial of
benefits under an ERISAplan is arbitrary and capricious.” Perdue v. Burger King
Corp., 7 F.3d 1251, 1254 n.9 (5th Cir. 1993). Hence, Myersinitially hadthe burden
of proving that she was totally disabl ed.

The district court's factual determ nationthat the adm nistrator and t he NVR
physi ci ans eval uat ed Myers' s appl i cation usi ng the wong standard of gai nful work
(and thus did not prove that she was not totally disabl ed) does not entail its
concl usion that she was entitled to benefits; she still had to prove disability.
Hence, evidentiary equi poi se would indicate that there was sufficient evidence in
the record to sustainthe adm ni strator's denial and that the adninistrator thus did
not abuse her discretion.

11



shoul der that burden was not an abuse of discretion. The
admnistrator'sinterpretive decisions (i.e., her interpretation of
the plan and her decision to deny benefits given the facts found)
did not constitute abuses of discretion under the two-step inquiry
articulated in WIdbur, and her factual determ nations were

supported by substantial evidence.

1.

W first consider the plan admnistrator's interpretive
decisions, for it was her interpretation of the term®“gainful work”
that nost troubled the district court. The court determ ned, as a
matter of fact, that the admnistrator's denial of Myers's request
for benefits relied on the LTD Pl an's “paid enpl oynent” definition
of the term “gainful work” and that the admnistrator had not
enpl oyed the SPD s “substantial paid enploynent” definition of the
term There is sufficient support for this finding in the record,

and it is thus not clearly erroneous.

1 The adnministrator's final letter denying Myers's request for benefits
references § 2.30 of the LTD Pl anSSt he provision that defines “gainful work” as
“pai d enpl oynent ”SSand states that Myers is not totally di sabl ed because she can
performsuch work. The Plan argues that the district court erred in finding that
the administrator used the LTD Plan's definition of gainful work, because the
adm nistrator's testinony indicates that she actually appliedthe SPD s definition
of the termand considered only “substantial paid enploynent.” |ndeed, when asked
“What didyouinterpret the definition of gainful work under the LTDPI anto nmean?”,
the adm ni strator responded:

Wor k for which anindividual is reasonably qualified and whi ch was not
transitory. | interpreted it as not being nenial. | interpretedit
not as beinginsubstantial, but definitely what someone was reasonabl y
qualified to do based on their education and training, experience.
[ Emphasi s added. ]

Despite this testinony, we decline to reverse the district court's factual
deternminationthat the adm ni strator enpl oyed the LTD Pl an' s defi nition of gai nful
work. Soon after the testinony cited above, the court interrupted

(continued...)
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In enploying the LTD Plan's definition of “gainful work,” the
admnistrator failed to give the Plan the legally correct
interpretation. In Hansen v. Continental Ins. Co., 940 F.2d 971
(5th Gr. 1991), we required plan admnistrators and courts to
apply the terns of the sunmary of a benefits plan when those terns

conflict with those of the full plan docunent.? Here, the sunmary

(...continued)

exam nation and directly asked the admi ni strator, “Do you consi der in your nindthat
thereis adifference between pai d enpl oynent and gai nful enpl oynent?”, to whichthe
answer was “No.” This frank resonse supports the finding that the adnini strator
i nterpreted gai nful work as the LTD Pl an provi dedSSi . e., as pai d enpl oynent SSand t he
court thus did not clearly err in finding that the adm nistrator applied the LTD
Plan's “paid enpl oynent” standard.

12 The Plan asserts that the rule articulated i n Hansen applies only “where
the sunmary description taken in its nost natural reading would entitle a plan
participant to plan benefits and a natural reading of the plan docunent would
not.” But Hansen nowhere states that the rule announced therein is so linited.
The Hansen court nade its hol di ng plain:

This Court holds that the summary plan description is binding, and
that if thereis a conflict between the sunmary pl an description and
the terns of the policy, the summary pl an description shall govern

Any ot her rule would be, as the Congress recogni zed, grossly unfair
to enpl oyees and woul d undermi ne ERI SA' s requirenent of an accurate
and conprehensi ve sunmmary.

Hansen, 940 F.2d at 982. Furthernore, it stated that

[a] ny burden of wuncertainty created by careless or inaccurate
drafting nust be placed on those who do the drafting, and who are
nost able to bear that burden, and not on the individual enployee,
who is powerless to affect the drafting of the summary or the policy
and ill equipped to bear the financial hardship that m ght result
froma m sl eadi ng or confusing docunent.

Id. (enphasis added).

The case the Plan cites as “explaining the linmted reach of Hansen” al so
fails to support the Plan's claimthat Hansen covers only major conflicts. In
that case, Wse v. El Paso Natural Gas Co., 986 F.2d 929, 939 (5th Cr. 1993),
we did state that “[a] careful reading of Hansen . . . reveals that its principa
concern was with positive inconsistencies, either within the SPD or between the
SPD and the nmaster docunents.” W were not saying, however, that the
i nconsi stencies had to be great. The issue was whether there was an anbiguity
requiring a pro-beneficiary interpretation in an SPD that included infornmation
about anendnent and termination of the plan under the heading “OTrHER | MPORTANT
| NFORVATI ON' i nstead of under the heading “WHEN YOUR COVERAGE WLL END.” In
requiring “positive inconsistencies” to invoke the Hansen rule, we were sinply
requiring participants to show an actual inconsistency between the text of the

(continued...)

13



defined gai nful work as “substantial paid enploynent,” and the LTD
Pl an defined the termas “paid enploynent . . . which is nore than
transitory in nature.” There is a genuine difference between these
two definitions,® and under Hansen, the SPD s definition applies.
Hence, the admnistrator's application of the LTD Plan's “paid
enpl oynent” definition of gainful work was |l egally incorrect.
“The fact that an admnistrator's interpretation is not the
correct one does not in itself establish that the adm nistrator
abused his discretion.” WIdbur, 974 F.2d at 638. |Indeed, “[i]f
a court concludes that the admnistrator's interpretation is
incorrect, the court nust then determ ne whether the adm nistrator
abused his discretion” in denying benefits. | d. Bal anci ng
“(1) the internal consistency of the plan under the adm nistrator's
interpretation, (2) any relevant regulations fornulated by the
appropriate adm ni strati ve agencies, and (3) the factual background
of the determ nation and any inferences of |ack of good faith,”

id., we conclude that the plan admnistrator's decision to deny

(...continued)
SPD and that of the plan; we were declining to find an inperm ssible anbiguity
on the basis of a shoddily organi zed, but not inconsistent, SPD.

13 The Pl an argues that there really is no di fference between the definitions
of “gainful work” in the two docunents. The SPD defines gainful work as
“substantial paid enploynent,” and the LTD Plan defines it as “paid enpl oynent

. whichis norethantransitory innature.” The district court erred, the Plan
urges, in ignoring the “nore than transitory in nature” part of the LTD Plan's
definition.

But “substantial paid enploynment” is not the sane as “paid enploynment

. whichisnorethantransitoryinnature.” “Transitory” is atenporal nmeasure;

it nmeans “passing, tenmporary, not lasting.” NeEwWsBSTER S DicrioNary 1014 (1992).
“Substantial” means “having real existence, not inmmginary; firmly based,
. relatively great in size, value or inportance.” 1d. at 987. One could find
nontransi tory pai d enpl oynent t hat i s nonet hel ess i nsubstanti al. For exanpl e, one
m ght find a permanent part-time job. In such a case, there would be no gai nful

wor k under the SPD, but there would be gainful work under the LTD Pl an. Hence,
there is a genuine, positive conflict between the terns of the two docunents.
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benefits did not anbunt to an abuse of discretion, despite the fact
t hat she enployed an incorrect interpretation of the plan.

Wiile the admnistrator's interpretation of gainful work
(i.e., non-transitory paid enploynent) and the correct definition
under the plan (i.e., substantial paid enploynent) are sonewhat
i nconsi stent, the inconsistency is not grave. Mor eover, despite
the fact that there is a theoretical possibility that the
admnistrator could have found Mers able to perform non-
transitory, but not substantial, paid enploynent, the evidence
i ndicates that the jobs for which she found Myers qualified were,
in fact, substantial.?! Hence, any inconsistency between the
admnistrator's interpretation and the applicable terns of the pl an
was irrelevant.

Myers has pointed to no “relevant regulations” that would
i ndi cat e an abuse of discretion, so the only factor left to bal ance
is the factual background of the term nation and any inferences of

| ack of good faithSSa factor that “really involves two separate

14 \When asked, “What kinds of work specifically did you envision in
reachi ng your determination that Ms. Myers could engage in gainful work?”, the
admi ni strator responded:

I considered knowi ng the type of work she was doi ng and knowi ng her

credentials fromher resune. | considered such things as consulting
work for a contract enployer that would utilize her skills and
under st andi ng; an awful lot of conputer-oriented systens,

regul ations for FDA GNP, a | ot of skills and experience that | feel,
based on nmy experience, are well sought after bySSby ot her conpani es
as they were by us.

| considered her knowl edge of not only our products, but the
products of other businesses that she had worked for that she m ght
be able to performa job in conputer service or handling custoner
conplaints. Her conputer skills had exposed her to many different
i ndustries, |ike banking, insurance, that she nmight be able to,
agai n, provide sonme consultant services in that direction.
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questions.” WIldbur, 974 F.2d at 638. There is plenty of factua
support in the record to sustain a determ nation that Myers was not
totally disabled, regardl ess of what definition of gainful work is
applied. See infra part Il.B.2.

There is al so no evidence suggesting bad faith on the part of
the admnistrator. Although she was an enpl oyee of KH'S, and we
are called to “weigh any potential conflict of interest in [our]
determnation of whether [a] plan admnistrator abused its
di scretion,” Sweatman, 39 F.3d at 599, there is no evidence that
the adm ni strator was under any pressure to avoid payi ng benefits
to deserving claimants; the nere fact that an admnistrator is
enpl oyed by the entity that nust pay benefits does not create an
i nference of bad faith. See id.

Absent sone concrete showing of bad faith, we will not infer
such fromthe nere fact that the adm nistrator was enpl oyed by the
pl an, especially given the strong evidence, discussed below,
i ndicating that Myers was not totally disabled. Qur performance of
the two-step abuse of discretion standard for plan interpretation
and benefits determ nation decisions therefore reveal s no abuse of

discretion in the admnistrator's interpretive decisions.

2.
The adm nistrator's factual determ nation that Myers was not
totally disabled also survives abuse of discretion review The
adm nistrator determined that “Myers has the skills required to

perform a nunber of sedentary jobs” and is thus not “totally
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di sabl ed.”* Under the abuse of discretion standard of review for
factual determ nations, the district court was to determ ne whet her
substanti al evidence supports this finding. It concluded that
there was i nsufficient evidence to support the finding, because the
adm nistrator “reviewed Myers' clai munder the wong standard and
relied on reports based on the wong standard.” Regardl ess of what
standard the adm nistrator applied, however, there was plenty of
evidence in support of the factual determ nation that Myers could
perform substantial sedentary work and was thus not totally
di sabl ed.

The adm ni strator's personal observations of Myers supported
the conclusion that she was not totally disabled. The
adm ni strator had nunerous opportunities to observe Myers. They
wor ked on the sane floor fromlate 1993 until January 1994, and
saw each ot her several tinmes a day. FromJanuary 1994 until Myers
began short-term disability in My 1994, the tw worked on
different floors but still saw or interacted with each other tw ce
or thrice a week. At no tinme during these interactions did the
adm ni strator observe any nmanifestations of Mers's clained
disability. Plan adm nistrators nmay consider their persona
observations of claimants in review ng applications for disability

benefits. 16

5 The question whether a claimant is disabledis “nore factual in nature than
interpretive in nature.” Sweatman, 39 F.3d at 598.

16 See Sweatman, 39 F.3d at 597 (plan adninistrator relying on, anpng ot her
things, claiminvestigator's observations of participant's ability to engage in
comonpl ace activities).
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The adm nistrator also considered the fact that Myers never
had reported what Mers now casts as |ong-standing and severe
health problens to the KH'S Human Resources Departnent, which the
adm ni strator directed. As Human Resources Director, the
admnistrator was Kkept apprised of the debilitating health
condi tions and chronic absentee or tardiness problens of all KH S
enpl oyees, and the fact that she never heard anythi ng about Myers's
alleged disabilities is evidence that Myers was not as di sabl ed as
she now clains. In addition, Myers's direct supervisor inforned
the adm ni strator that he was unaware that Myers was suffering from
any extended illness or disabling condition.

The circunst ances surroundi ng Myers's departure on | eave al so
contributed significantly to the substantial evidence underlying
the admnistrator's factual determnation that Mers was not
totally disabled. Mers left KH'S the very day she was told her
salary woul d be cut from $90,500 to $70,610. Her annual benefits
under the LTD Plan would total 70% of $90,500, or $63, 350SSquite
close to the salary she would have earned after the reduction.
This “fishy” departure, in conbination with the admnistrator's
observations of Myers at work and Myers's failure to report any
serious ailnents to Human Resources, indicates that Myers nay have

overstated her disabling conditions, choosing to Ilive off

17 Mers correctly asserts that the absence of reports of her health

problems to KH S's Human Resources Departnment does not establish the absence of
such heal th problens. But Myers had the burden of proving total disability; the
Pl an did not have the burden of proving the | ack thereof. See Perdue, 7 F.3d at
1254 n.9. The administrator thus could rely on the lack of reports to Human
Resources in determning that Myers had not shoul dered her burden
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disability paynents instead of a reduced sal ary.

The correspondence Myers sent the adm nistrator during the
time Myers was on short-termdisability | eave provi ded additional
evidentiary support for the adm nistrator's factual determ nations.
The adm nistrator testified,

| was receiving docunents from [Mers] that seened to

denonstrate her ability, as | recall, to wite a well-
constructed letter with details. It was lucid, well-
constructed. And | felt fromthat that it supported ny
feeling that there was work that Ms. Myers could do. It

al so seened to denonstrate to ne her ability to type.
Myers asserts that the letters she sent the adm nistrator while on
short-termdisability | eave provi ded no evi dence of a | ack of total
disability, because Myers was assisted in constructing the letters
and had received a “speaking conputer” from KH S The
adm ni strator, however, did not know about either of these things.
When asked, “[DJid you have any information from Ms. Mers that
she, indeed, had not typed or constructed the letters that you
received?”, the admnistrator replied, “No, absolutely not.” The
evidence before the admnistrator when she denied Mers's
application, then, supports the view that Mers could craft
persuasive witten docunents and thus was not totally disabl ed.

The obj ective nmedical findings in the NVR physicians' reports
al so support the admnistrator's decision. Evenif the NVR doctors
did use the wong disability standard in reaching their ultinmate
conclusion that Mers was totally disabled, their six reports
cont ai n nunmer ous obj ective nedi cal observati onsSSstatenents that in
no way relied on the doctors' understanding of gainful
wor kSSi ndi cating that Mers was capable of substantial paid
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enpl oynent and was not totally disabled, even under the SPD s
definition of gainful work.?®

Myers insists that the NVR reports cannot provide sufficient
evi dence to support a deni al, because the physicians used the wong
standard of disability and did not opine that she was capabl e of
“substantial paid enploynent,” only of “sedentary work.” But the
reports do showthat Myers has not established fibronyal gi a, car pal
tunnel syndrone, severe arthritis, or chronic pain. See supra
note 18. Moreover, the reports inply that the “sedentary work”
Myers coul d performwas substantial.?®

Myers al so contends that the NMR physicians' reports cannot

constitute evidence that she was not disabled, because they are

8 For exanple, the Decenber 7, 1994, report concluded that Myers possessed
the skills and ability to performa nunber of different jobs that “coul d range from
part-tinme enploynent in the hone using a conputer and nodemto returning to her
present place of enploynent.” The February 10, 1995, report stated that (i) “Ms.
Myers's main problemis fatigue related to her obesity”; (ii) “patients with
fibromyalgiaare, infact, best tocontinuew th productivelifestyles and, infact
rest and avoi dance of soci alizati on has a negative effect on these individuals”; and
(iii) Myers's nedi cal history does not “denonstrate any evi dence of severe arthritis
or other conditions that may linmt her nmobility.”

The June 7, 1995, report states that (i) although Myers's nedical historyis
“suggestive of a diagnosis of fibronyalgia. . . thereisinsufficient evidencein
the records to indicate that the diagnosis of fibromyal gia has been nade using
strict clinical criteria”; (ii) Myers's nedical records indicate “a fleeting Cl
neuropathy, which 1is not ~consistent wth carpel [sic] tunnel”; and
(iii) “individual s with fibronyal gi a do benefit fromreturningto enploynent and a
productive lifestyle.” Andone of Dr. Porter's reports, whichrevi enwed t he nedi cal
records of Myers's primary care physician, noted:

The records do support significant obesity and hypertension on a
chronic basis, but there is no suggestion that these di agnoses shoul d
prohi bit sedentary work. It is interesting that there are no
conpl ai nts of chronic pain or di agnoses of fibronyalgiainthese notes
dating over a six and a half year tinme frane. Thereis, |ikew se, no
docunentation of carpal tunnel syndrone or other neurologica

condi tions.

9 Dr. Petrie's Decenber 7, 1994, report concluded that Myers possessed the
skills and ability to performa nunber of different jobs “which could range from
part-tinme enploynent in the hone using a conputer and nodemto returning to her
present place of enploynent.”
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refuted by the opinions of her own treating and exam ning
physi cians. But plan admnistrators may rely on the opinions of
consulting physicians who review only a claimant's nedical
records. ?® Consequently, the objective nedical observations in the
NVR reports contribute to the substantial evidence underlying the
decision to deny LTD benefits.

Finally, Mers's nedical records fromher own doctor support
the denial of benefits. Dr. Buhner, Mers's personal physician,
exam ned her four tines before and four tines after Novenber 25,
1994, the date by which she nust have been totally disabled. On
Cctober 19, 1994, Buhner concluded that “until and unl ess [ Myers]
achi eves a good response to nedi cation, she will remain permanently
di sabl ed due to the severity of her pain and fatigue.”

Buhner's next few examnations revealed that Mers was
responding well. Hi s Cctober 25, 1994, exam nati on showed that she
had experienced “about a 40 percent decrease in her pain while on
the nedication [Prednisone].” He noted in early Decenber 1994
(just two weeks after the critical Novenber 25, 1994, date) that a
conbi nation of the nedications Soma and Flexeril had given Myers
relief fromher synptons, allowed her to sleep better seventy-five
percent of the tinme and did not create hangovers or other side
effects. He stated that as |l ate as January 1995, Myers “was stil
taking Soma and Flexeril and still sleeping better and feeling

sonewhat better.” Buhner had stated in Cctober that Myers woul d be

20 see Sweatman, 39 F.3d at 601-02; see also Salley v. E.1. Dupont de Nenours
& Co., 966 F.2d 1011, 1014 (5th Cir. 1992) (rejecting the notion that plan
adm ni strators nmust give deference to a claimant's treating physician).
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totally disabled “unless and until she achi eves a good response to
medi cation,” and his subsequent exam nati ons of her showed t hat she
had, in fact, achieved such a response.

In short, numer ous itens of evidence before the
adm ni stratorSSthe adm ni strator's personal observations of Mers,
reports about Myers at work, the circunstances of her departure on
| eave, correspondence from her, objective observations in the NWMR
reports, and the nmedical records fromher own physici anSSsupported
the factual determnation that “Myers has the skills required to
perform a nunber of sedentary jobs” and is thus not “totally
di sabl ed.”

Wiile it is possible that none of these pieces of evidence, in
i sol ation, would support the plan adm nistrator's concl usi on, when
t aken t oget her they provi de substantial evidence for the concl usion
that Myers was capable of substantial paid enploynent. They
therefore indicate that the admnistrator did not abuse her
discretion in finding that Myers was not totally disabled and thus
was ineligible for LTD benefits.

REVERSED.
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