IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31330
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

RI CHARD D. DUNCAN, al so known as
PARKER JAMES, al so known as Ji m Par ks,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 98- CR-50032-02
~ Cctober 20, 1999
Before JONES, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Ri chard D. Duncan appeals his sentence, which was inposed
after he entered a guilty plea to one count of mail fraud.
Duncan contends, as his sole issue on appeal, that the district
court erred by denying the Governnent’s notion for a downward
departure filed pursuant to U.S.S.G 8§ 5K1.1 because the district
court found that Duncan had provi ded substantial assistance.

W may review the district court’s refusal to grant a

downward departure fromthe GQuidelines only if the refusal was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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based on a violation of the law United States v. Powers, 168
F.3d 741, 753 (5th Gr. 1999). Jurisdiction does not exist if
the district court's refusal to depart downward is based on a
determ nation that a departure is not warranted on the facts of
the case. United States v. Palner, 122 F.3d 215, 222 (5th Cr.
1997). Notw thstandi ng Duncan’s assertions to the contrary, the
record shows that the district court refused to depart downward
based on the facts in the case. Accordingly, the district
court’s refusal to depart is not reviewable. The appeal is

di sm ssed for lack of jurisdiction.
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