IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30948

DARRYL A. CROCKETT,
Peti ti oner- Appel | ant,

ver sus

BURL CAIN, Warden, Louisiana State Penitentiary,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97- CVv-1515)

Decenber 28, 1999
Before JOLLY, EM LIO M GARZA, and BENAVI DES, Circuit Judges.
PER CURI AM *

The case before us is a federal habeas appeal stemm ng from
Darryl Crockett’s thirty-year sentence inposed by the Louisiana
state court for aggravated burglary. The district court denied
habeas relief, but our court granted Crockett’s request for a
certificate of appealability (“COA’) on the issue of whether his
plea of guilty in Case No. 288-151 was rendered i nvol untary because
of an al |l eged breach of his plea agreenent. For the reasons stated
herein, we deny Crockett’s petition for federal habeas relief.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



A Loui siana jury found Crockett guilty of aggravated burglary
in Case No. 288-383 on April 27, 1982. He was sentenced to 30
years under Louisiana’s habitual of fender statute. See
La. Rev. Stat. Ann. 8 15:529.1 (West 1982). On the sane day as his
conviction in Case No. 288-383, he pled guilty to a second count of
aggravat ed burglary (Case No. 288-151) based on a deal he had with
prosecutors that he would be sentenced to twenty years’
i nprisonnment instead of the maxinmum thirty years. | mredi atel y
after his plea and sentencing in Case No. 288-151, Crockett was
adj udi cated a habitual fel ony of fender and resentenced to athirty-
year terminstead.! On May 12, 1986, the Louisiana Fourth Circuit
Court of Appeals affirnmed the judgnent and sentence.

Crockett’s original petition for federal habeas relief raised
thirteen claims for relief. The district court denied this
petition. The issue on which our court granted his request for a
COAis: “Wiether petitioner’s guilty plea was rendered i nvol untary
by the prosecutor’s breach of the plea agreenent.” The district
court dismssed this claimfor two reasons:

(1) It was procedurally barred because it was tine-barred
under Loui siana | aw. 2

Thi s sentence was i nposed to run concurrently with Crockett’s
thirty-year sentence i nposed in Case No. 288-383. Consequently, a
ruling in Crockett’s favor in this appeal may have no effect on the
net anount of tine he will serve, as a result of his conviction and
sentence in Case No. 288-383.

W note that the district court’s decision to raise
procedural default sua sponte was appropriate under Mgouirk v.
Phillips, 144 F.3d 348, 358 (5th Cr. 1998). An opportunity to




(2) The plea was mde knowngly and voluntarily, as
denonstrated by the failure of Crockett and his | awer to
object to the |onger sentence.

Finding that this claimis procedurally barred, we affirmthe

district court.
|1

We begin our analysis by noting that Crockett’s claim was
never raised in state court; in short, his state habeas renedies
have not been exhausted on this claim By the tine it was raised
for the first time in federal court, the doors of the state court
had been closed to the claim Article 930.8 of the Louisiana Code
of Crimnal Procedure states:

No application for post conviction relief, including
applications which seek an out-of-tinme appeal, shall be
considered if it isfiled nore than three years after the
judgnent of conviction and sentence has becone final
under the provisions of Article 914 or 922, unl ess any of
the foll ow ng apply:

(1) The application alleges, and the petitioner proves
or the state admts, that the facts upon which the claim
is predicated were not known to the petitioner or his
attorney.

(2) The claimasserted in the petition is based upon a
final ruling of an appellate court establishing a
t her et of ore unknown i nterpretation of constitutional |aw
and petitioner establishes that this interpretation is
retroactively applicable to his case, and the petitionis
filed within one year of the finality of such ruling.

(3) The application would already be barred by the
provisions of this Article, but the applicationis filed
on or before Cctober 1, 1991.

(4) The person asserting the claimhas been sentenced
to death.

respond was not necessary because no reasonabl e response exists.



La. Code C&rim Proc. Ann. art. 930.8 (West 1999) (enphasi s added).
Crockett’s conviction and sentence becane final under article 922
of the Louisiana Code of Crimnal Procedure in 1986 after a
Loui si ana appellate court affirmed them As a result, this claim
is not sinply unexhausted, but cannot be addressed by Loui siana
courts because of the state |aw that bars raising a
thirteen-year-old habeas claim

Alimt on the scope of federal habeas reviewis the doctrine
of procedural default. Here, the procedural default arises because
the petitioner failed to exhaust available state habeas renedi es
and “the court to which the petitioner would be required to present
his claimin order to neet the exhaustion requirenent would now

find the clains procedurally barred.” Nobles v. Johnson, 127 F. 3d

409, 420 (5th Gr. 1997).
Procedural default may be excused upon a show ng of cause and
prejudice or that application of the doctrine wll result in a

fundanental m scarriage of justice. Colenman v. Thonpson, 501 U S

722, 748-50, 111 S. C. 2546, 115 L.Ed.2d 640 (1991). But Crockett
has not attenpted to, nor could he, nake a showi ng of cause and
prejudice for failing to raise this issue until eleven years after
his sentence becane final. He was represented at the tine of
sentencing and on appeal in state court and has had opportunities
toraisethis claimpreviously. Furthernore, the ten-year increase
in sentence is not a fundanental mscarriage of justice. A

"fundanental m scarriage" inplies that a constitutional violation



probably caused t he conviction of an i nnocent person. M{ eskey V.

Zant, 499 U. S. 467, 502, 111 S.C. 1454, 113 L.Ed.2d 517 (1991).
Crockett makes no such claimhere.
11
For the reasons stated herein, the district court’s judgnent
denyi ng federal habeas relief is

AFFI RMED



