UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 98-30846

IN RE: | RVING RElI NGOLD

Petitioner.

On Petition for Wit of Mandanmus to the United States
District for the Western District of Louisiana
(94- CVv- 2285)

August 28, 1998
BEFORE DAVI S, W ENER and STEWART, Crcuit Judges.

PER CURI AM *

The plaintiff in this action, Irving Reingold, filed this
petition for mandanus seeking an order overturning the district
court's ruling excluding M. Reingold s video deposition fromthe
upcoming trial. Petitioner also challenges certain discovery
rulings of the district court.

BACKGROUND

Petitioner originally filed suit in Decenber 1994, alleging
clains arising out of a contract between Petitioner and Defendant,

Swiftships, Inc., wunder which Petitioner |eased a 90 foot

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



fi berglass vessel nold to Defendant. The conpl aint alleged breach
of contract, conversion, msappropriation of a trade secret
pursuant to the Louisiana UniformTrade Secrets Act (“LUTSA"), and
deceptive trade practices pursuant to the Louisiana Unfair Trade
Practices Act ("“LUTPA"). The district court, wthout coment,
granted summary j udgnent to the Defendant on the cl ai ns under LUTSA
and LUTPA. That decision was appealed to this Court. This Court
overturned the partial grant of summary judgnent and the two
di sm ssed counts were reinstated and the case was renmanded to the

district court. Reingold v. Swiftships, Inc., 126 F.3d 645 (5th

CGr. 1997).

In 1995, prior to the grant of summary judgnent, Sw ftships
had taken the deposition of the Plaintiff, Irving Reingold. Both
parties were able to exam ne M. Reingold, apparently extensively.
This first deposition contains over 300 pages of testinony.

During the sumer of 1998, M. Reingold s health deteriorated
rapidly as his heart began to fail. Wen it becane clear that he
would not survive to testify at trial, his counsel requested
perm ssion to depose M. Reingold on video for the purpose of
creating a perpetuation deposition. After a series of notions and
schedul i ng changes, M. Reingold, by then very ill, was deposed on
video on July 24, 1998. This perpetuation deposition took place at
M. Reingold s home in Florida in the presence of attorneys from
bot h si des.

At the time M. Reingold s deposition was taken, he was on
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oxygen (al t hough t he oxygen was taken away during the course of the
deposition) and M. Reingold was obviously in weakened condition.
Hi s voice was faint, he was having trouble hearing, and he was on
medi cation for his heart. Reingold' s counsel questioned his client
for approxi mtely one hour, of which considerable tine was spent
taking breaks or discussing legal issues off the record. After
this time, he was tendered to Swiftships' attorney for cross-
exam nation. Counsel for Swi ftships questioned M. Reingold for
approxi mately one hour--nmuch of which was al so spent on breaks for
rest or Jlegal discussion--at which tinme Reingold' s attorney
term nated t he deposition because M. Reingold was sinply unable to
conti nue. Counsel for Swftships expressed a wllingness to
continue the deposition at a later point that day or on the
follow ng day. The deposition was never continued. M. Reingold
di ed on August 3, 1998.

Swiftships filed a notion to exclude the video deposition from
thetrial. Swiftships argued that it would suffer prejudice if the
deposition of the severely ill M. Reingold was exhibited to the
jury. Secondarily, they argued that they were unable to conplete
their cross-examnation. |In addition, they argued that the video
deposition was irrelevant and repetitive in light of the first
deposi tion.

The district court, wi thout providi ng any expl anati on, granted
the notion to exclude the video deposition fromthe trial. The
successors to M. Reingold s cause of action filed this nmandanus
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action seeking to overturn that order. |In addition, they seek to
have certain discovery rulings overturned.

We begin fromthe bedrock prem se that a party ordinarily has
the right totestify at his civil trial whether or not he has given
an earlier deposition. In addition, Federal Rule of GCvil
Procedure 32, consistent with this general principle, gives a party
the right to introduce his deposition if he neets one of severa
conditions. One of these conditions is the death of the party who
had gi ven the deposition. Fed. R Cv. P. 32(a)(3)(A). Under Rule
32, a strong presunption persists that the deposition of any
W tness, including a party, who is dead at the tine of trial can be
i ntroduced. To successfully object to the adm ssion of the
deposition of a party under these circunstances requires an
exceptional showing. The fact that a party is ill and on the verge
of death at the tinme of trial is no reason to exclude his trial
testinony. It provides no better justification for excluding the
deceased Plaintiff’s deposition taken to replace such trial
testinony. To exclude the deposition because the opponent did not
have an adequate chance to cross-examne the witness nmay, in
certain circunstances, provide alegitimte basis for excluding the
deposition. However, the party opposing the introduction of the
deposition nust nake a particul arized show ng of prejudice by, for
exanpl e, advising the court what specific questions counsel would

have asked the witness in a crucial area of the case. Counsel for



Swi ftships made no such showing.! Swiftships' concerns may be
sonewhat alleviated by submtting all or part of M. Reingold's
initial deposition as permtted by Rule 32(a)(2).

We conclude that the district court commtted a cl ear abuse of
discretion in excluding M. Reingold s deposition. Accordingly,
the application for wit of mandanus is GRANTED and the district
court is directed to admt M. Reingold s video deposition, subject
of course to the right of counsel to neke specific evidentiary
objections to particular portions of the deposition.

We deny the petition for mandanus on the di scovery rulings of

the district court.

1" The only statenment of Swiftships that addresses this area
states: “There were nunerous matters that Swiftships intended to
bring out on cross-exam nation, but which it could not. Sw ftships
did not have the opportunity to let the jury view M. Reingold
answering its questions that did address credibility, because
plaintiff’s counsel unilaterally term nated the deposition.”

Furthernmore, Swi ftships repeatedly stresses the conpl et eness
of the first deposition, during which they were able to conduct a
substanti al exam nation of M. Reingold.
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