UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30815

ROBERT SALTZ,

Pl ai ntiff-Appellant,
VERSUS

HAROLD O. WHI TNEY, individually and as sharehol ders, on behal f of
Harold O Witney, Inc. on behalf of Harold O Witney Ltd.; JEAN
VWH TNEY, individually and as sharehol der on behalf of Harold O
Whitney, Inc. on behalf of Harold O Witney Ltd.; HAROLD O

VWHI TNEY, INC.; HAROCLD O WH TNEY, LTD.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

(97-CV-653)

April 12, 1999
Before EMLIO M GARZA, DeMOSS and PARKER, Circuit Judges.
PER CURI AM *

Robert Saltz appeals the summary judgnent entered for
defendants in a fraud acti on brought pursuant to federal diversity
jurisdiction. Having reviewed the district court's grant of
summary j udgnent de novo, see Gutierrez v. Cty of San Antonio, 139

F.3d 441, 444 (5th Cr. 1998), we affirm

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Saltz contends that the district court erred in converting
def endants' notion, denomnated notion to dismss pursuant to
Federal Rule of G vil Procedure 12(b)(6), to a notion for sunmary
judgnment wi thout providing Saltz with notice and opportunity to
subm t additional summary judgnent evidence. Because Saltz hinself
submtted extensive nmaterials outside the pleadings in his
opposition to defendants' notion to dism ss, he was on notice that
the district court could treat the notion as one for summary
judgnent. Therefore the notice provisions of FED. R CGv. P. 12(b)
& 56 were not violated. See Washington v. Allstate Ins. Co., 901
F.2d 1281, 1284 (5th GCr. 1990).

Sal tz next argues that denials of defendants' previous notions
to dismss are “law of the case” and preclude the grant of summary
judgnent. The summary judgnent at issue in this appeal addresses
only the issue expressly not resolved by earlier rulings. See
Menor andum Rul i ng, August 14, 1997, p.7. This ground of error is
whol |y without nerit.

Finally, Saltz contends that the district court erred in
hol di ng that the judgnment previously entered by a Belize court in
a related proceeding is res judicata in the present case. Saltz
relies on the exception to res judicata, recogni zed by Loui siana,
for judgnents obtained by extrinsic fraud on the rendering court.
See State v. Fontenot, 587 So.2d 771, 775 (La.App.2d Cr. 1991).
Saltz alleges that the defendants knew that the contract at issue
was voi dable under Belize law, and that defendants “hoodw nked”

Saltz into entering the contract know ng they could get out of it



if the business did not perform as anticipated. Saltz's
allegations of fraud do not anobunt to extrinsic fraud. See
Anderson v. Collins, 648 So.2d 1371, 1381 (La.App. 2d GCr.
1995) (“Extrinsic fraud is such fraud as would prevent . . . an
adversary trial on the issue, while intrinsic fraud is such fraud
as would sinply anbunt to an affirmative defense of the origina
cause of action.”) Therefore, the district court's determ nation
that the Belize judgnent was res judicata in the instant case was
correct.

Based on the foregoing, we affirmthe summary j udgnent entered
by the district court.

AFFI RVED.



