IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30790
Summary Cal endar

BEVERLY BLACHER,
Pl ai ntiff-Appellant,
vVer sus

BASF CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(96-3119- B- M)

March 25, 1999

Before JOLLY, SM TH and WENER, Ci rcuit Judges.
Per Curiam

In this appeal from the dismssal of her enploynent
discrimnation suit, Plaintiff-Appellant Beverly Bl acher asks us to
reverse the district court’s orders granting sumary judgnent in
favor of Defendant- Appellee BASF Corporation. For the reasons
expressed below, we agree with the district court and affirm

I
FACTS AND PROCEEDI NGS
BASF owns and operates a chem cal plant conplex in Ceisnmar,

Loui siana. Blacher, a black female, was hired by BASF in 1973 as

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



an accounting clerk. In 1980, Blacher was pronoted from
“Accounting Clerk I'l1” to “Accounting Clerk |I,” ajob classification
in which she remai ned for the next 15 years. |n 1995, BASF offered
a “Voluntary Special Early Retirenment Progranf to 96 enpl oyees at
Cei smar who would be 50 years-old or older by June 30, 1995

i ncl udi ng 56 year-old Bl acher. Blacher was one of 77 enpl oyees who
accepted the offer and retired. She signed the acceptance
docunents in the programon May 23, 1995, and her retirenent becane
effective July 1, 1995.

Less than one year later, on May 10, 1996, Bl acher filed suit
in state court asserting nyriad age- and race-based enpl oynent
di scrim nation cl ai ns under former Loui si ana statutes.?
Specifically, Blacher alleged that BASF di scrim nated agai nst her
by (1) failing to pronote her in 1979, 1980, and 1990; (2)
consi stently underconpensati ng her throughout her career; and (3)
as a result of these acts, creating such an unpleasant work
environnent that Blacher felt conpelled to retire.

BASF renoved the action to federal court and thereafter filed
a notion for summary judgnent, which the district court granted as
to all of Blacher’s clains except constructive discharge. Four
months | ater, BASF filed a second notion for summary judgnent,
subm tting additional evidence on, and seeking dism ssal of, the

constructive discharge claim Follow ng oral argunent, the

2LA. Rev. STAT. ANN. 88 23:972 & 51: 2242, repealed by Acts 1997
No. 1409, 8§ 4, effective Aug. 1, 1997. Loui si ana’ s enpl oynent
discrimnation statutes were replaced by and consolidated in
Chapter 3-A of Title 23 of the Revised Statutes, 88 301-354. Acts
1997, No. 1409, 8 4, effective Aug. 1, 1997.
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district court granted BASF' s second sunmary judgnent notion and
di sm ssed Bl acher’s action with prejudice. Blacher tinely filed
this appeal .
I
ANALYSI S

A. St andard of Revi ew

W review the district court’s grant of summary judgnent de
novo, applying the sane standard as the district court.?

B. Applicable Law

1. Ti me Bar

A Loui si ana statute makes it unl awful for an enpl oyer to “fai
or refuse to hire, or to discharge, any individual or otherw se
discrimnate against any individual wth respect to his
conpensation, ternms, conditions, or privileges of enploynent”
because of age.* Anot her state statute proscribes such
discrimnation on the basis of race.® A cause of action brought
under either of these statutes is a tort, governed by Louisiana' s

one-year prescriptive period.® This period conmences on the day

3Hudson v. Raggio & Raggio, Inc., 107 F.3d 355, 356 (5th Cr
1997) .

‘LA. Rev. STAT. ANN. 8§ 23:972, repealed in and repl aced by Acts
1997, No. 1409, § 4, effective Aug. 1, 1997.

SLA. REV. STAT. ANN. § 51:2242, repealed in and repl aced by Acts
1997, No. 1409, § 4, effective Aug. 1, 1997.

5LA. CVv. CooE ANN. ART. 3492 (West 1994). See Harris v. Hone
Sav. & Loan Ass’n, No. W95-223 (La. App. 3d Cr. 7/27/95), 663 So.
2d 92, 94 (recognizing that state age discrimnation clains are
subject to a one-year prescriptive period). Although no case has
specifically addressed the prescriptive period for race clains
brought under La. R S. 8 51:2242, we have held that an action under
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that injury or damage i s sustained.’” Blacher filed suit on May 10,
1996. Thus, an action for any injury or danmage sustained prior to
May 10, 1995 is subject to the defense of prescription.

To avert application of this one-year prescription, Blacher
asserts — unartfully — that the entire course of BASF s
di scrim natory conduct constitutes a continuing tort, which gives
rise to a single cause of action. |In addition to contendi ng that
BASF di scrim nated agai nst her on the basis of race or age or both
when it failed to pronote her to various accounting positions in
1979, 1980, and 1990, Bl acher also clains that BASF consistently
awar ded hi gher pay rai ses to her younger co-workers, both bl ack and
white. This discrimnatory pay practice, says Bl acher, cul m nated
in the conplete denial of a pay raise to her on May 1, 1995
Finally, as a result of BASF s discrimnatory job advancenent and
conpensation practices, argues Blacher, her working conditions
becane so intolerable that she was conpelled to retire. Thus,

Bl acher insists, because the damaging effects of all of BASF s

La. RS 8§ 23:1006 —a statute which also prohibited enpl oynent
di scrimnation on the basis of race —is a tort subject to article
3492' s one-year prescriptive period. WIlians v. Conoco, Inc., 860
F.2d 1306, 1306 (5th Cr. 1988). See also Wnbush v. Nornmal Life
of La., Inc., 599 So. 2d 489, 491 (La. App. 3d Cr. 1992),
abrogated on other grounds, Harris v. Hone Sav. & Loan Ass’'n, No.
WB5-223 (La. App. 3d Gr. 7/27/95), 663 So. 2d 92 (recogni zing with
approval this Grcuit’s holdingin Wllians); Rheav. Dillard Dep’t
Stores, Inc., No. 96-1404, 1996 W. 537447, at *4 (E.D. La. Sept.
20, 1996)(citing Wllianms and W nbush i n support of the proposition
that a clai mbrought under La. R S. 8 51:2242 is subject to a one-
year prescriptive period). Blacher does not chall enge the general
applicability of article 3492's one-year prescriptive period to her
race clains, but argues, for other reasons, that her clains have
not prescri bed.

‘LA. CQv. CopE ANN. ART. 3492 (West 1994).
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adverse enpl oynent actions continued until the day she retired —
July 1, 1995 — her <claim never prescribed. As we shal
denonstrate, this argunent is wholly without nerit, and we reject
it.

Loui siana’s “continuing tort” doctrine — analogous to the
theory of “continuing violation” under federal |aw —applies to
situations in which the conpl ai ned-of unlawful enploynent practice
“mani fests itself over tine.”® According to this doctrine,
ot herwi se unacti onabl e conduct nmay becone tortious as a result of
its “continuous, cunul ative, synergistic nature.”® Because, under
such circunstances, it is difficult to pin-point the specific date
of injury, “prescription does not commence until the |last act
occurs or the conduct is abated.” Although there is no definitive
standard for determ ni ng what constitutes a continuing tort, courts
of ten consider such factors as the subject matter, frequency, and
per manence of the conduct.'' Thus, if the alleged acts invol ve the
sane type of discrimnation, are recurring, and lack the finality
that would ordinarily trigger a plaintiff’s awareness of and duty
to assert his rights, the plaintiff wll be relieved from the

burden of proving that the entire violation occurred within the

SWaltnman v. International Paper Co., 875 F.2d 468, 474 (5th
Cir. 1989); Bustanento v. J.D. Tucker, 607 So. 2d 532, 541 (La.
1992) .

°Bust ament o, 607 So. 2d at 542.

101 d. at 538 & 542.
UHuckabay v. Moore, 142 F.3d 233, 239 (5th Cir. 1998).
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actionable period.* |f the plaintiff can show a series of rel ated
acts, one or nore of which fall within the limtations period, his
action will be tinely.?®
In the instant case, though, the conduct about which Bl acher
conpl ai ns does not constitute a single continuing tort. Rather, it
is a series of discrete and salient events. Even if we assune
arquendo that BASF s adverse enpl oynent decisions were unlawfully
discrimnatory, each clearly wuld have given rise to an
i medi ately apparent injury, resulting in the accrual of a
distinctly separate cause of action, with prescription running one
year fromthe date of each incident. That Blacher nmay have felt
the effects of BASF' s decisions long after the date on which the
enpl oynent action on each was taken, does not transform the
chal l enged incidents into a single continuing tort.?
Wth the exception of her constructive discharge claim all of
Bl acher’ s al |l egati ons of discrimnation are rooted in separate and
di stinct enpl oynent decisions nmade by BASF prior to May 10, 1995,

and are no |onger viable.? Consequently, we agree with the

2Messer v. Meno, 130 F.3d 130, 134-35 (5th Cir. 1997).
1Bl d.

14See Alldread v. Gty of Grenada, 988 F.2d 1425, 1431 (5th
Cr. 1993).

The district court found Bl acher’s discrimnation clai mbased
on BASF's May 1, 1995 pay raise denial viable for the seven week
period fromMay 10, 1995 to July 1, 1995, but ultimately rejected
the claimon its nerits. As BASF's May 1, 1995 enpl oynent action
was taken nore than one year prior to Blacher’'s filing of suit,
however, we conclude that this claimtoo has prescribed and do not
reach its nerits.



district court’s grant of summary judgnent in favor of BASF on
t hose cl ai ns.

2. Constructive Di scharqge

To assert a cause of action for discrimnatory di scharge under
either or both of Louisiana’s age and race enploynent
discrimnation statutes,® a plaintiff nust first establish a prim
facie case by denonstrating that (1) he was discharged, (2) he
belongs to a protected class, (3) he was qualified for the
position, and (4) individuals outside of the protected class were
treated nore favorably.! \Wen, as here, an enployee resigns, he

may satisfy the first requirenent by proving constructive

di scharge.® To do so, a plaintiff nust denonstrate that his
wor ki ng conditions were so intolerable that a reasonabl e enpl oyee

in his situation would have felt conpelled to resign.!® Factors

®Because Loui si ana’'s prohibitions against age discrimnation
(La. RS 23:972) and race discrimnation (La. R S. 51:2242) are
virtually identical to that under federal |aw, both state and
federal courts applying Louisiana law look to Title VII when
determ ning whether a plaintiff has asserted a cause of action. 1In
making this determnation, courts adhere to the evidentiary
procedure established by the Suprene Court in MDonnell Douglas
Corp. v. Geen, 411 U S. 792 (1973).

"See Faruki v. Parsons S.1.P., Inc., 123 F.3d 315, 318 (5th

Cr. 1997). To satisfy the final step of a prim facie case of
race discrimnation, a plaintiff need only prove that he was
repl aced by soneone outside the protected cl ass. | d. In the

context of age discrimnation, however, a plaintiff nmay show that
he was either (1) replaced by soneone outside the protected cl ass,
(2) replaced by soneone in the protected class but younger than the

plaintiff, or (3) otherw se discharged because of his age. 1d. at
3109.

8| d. at 319.
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such as (1) denotion, (2) reduction in salary or job
responsibilities, (3) reassignnent to nenial or degradi ng work or
to work under a younger supervisor, (4) badgering, harassnent, or
hum |iation by the enpl oyer cal cul ated to encourage the enpl oyee’s
resignation, and (5) offers of early retirenent on terns that, if
accepted, would nake the enpl oyee worse of f regardl ess of whet her
the offer were to be accepted, nmay be considered by the court,
either singly or in conbination, when determ ning objectively
whet her a reasonabl e enpl oyee woul d have felt conpelled to resign. 2

If the plaintiff establishes a prinma facie case, a presunption
of discrimnation arises. Then, to avoid liability, the enployer
must rebut this presunption by articulating a |egitinmate,
nondi scrim natory reason for its action.?? |f the enployer carries
this burden, the presunption fades, and the plaintiff nust prove
that the true reason for the enploynent decision is unlawful
di scrim nation, not the enployer’s proffered reason. 22

Bl acher contends that summary judgnent was i nappropriate
because she adduced sufficient evidence to create a genuine issue
of material fact as to whether she was constructively discharged
and as to whether the reason for this adverse enpl oynent action was
age or race discrimnation, or both. |In support of her contention,

Bl acher argues that BASF s deni al of pronotions and i nequitabl e pay

2Barrow v. New Orl eans Steanship Ass’'n, 10 F.3d 292, 297 (5th
Cir. 1994).

2lFaruki, 123 F.3d at 319.
22] ¢,



rai ses made her working conditions intolerable. Further, asserts
Bl acher, enploynent wth BASF becane exceedi ngly unpl easant when,
in 1995, she was subjected to weekly performance reviews. Bl acher
clains that BASF was “building a fil e against her” and that she had
no choice but to retire. Rel ying on nothing nore than her own
subj ective belief that BASF s enpl oynent decisions were based on
age and race, Blacher clains that a reasonabl e enpl oyee faced with
such discrimnatory treatnent woul d have felt conpelled to resign.
W di sagr ee.

Based on our de novo review, we conclude that Blacher has
failed to adduce evidence sufficient to create a fact issue as to
whet her BASF pl aced her in an intol erable work environnent. There
is no evidence that Blacher was denoted or reassigned or that, as
a result of BASF' s conduct, her work description changed in any
way. Furthernore, she has produced no evidence of “badgering,
harassnment, or humliation” by BASF which would tend to support a
finding of constructive discharge. Although Blacher insists that
BASF singled her out for weekly perfornmance reviews, the record
evidence indicates that such reviews were part of a plant-w de
approach to inproving productivity, and had been recommended for
any nunber of enpl oyees who, |ike Bl acher, experienced performance
pr obl ens. In addition, the sinple fact that BASF nmay have been
“building a file” on Blacher is not indicative of difficult or
unpl easant working conditions, particularly when, as here, the
evidence supports a finding that Blacher’s productivity had

historically been low. Finally, with regard to BASF s al |l egedl y-



discrimnatory job advancenent and conpensation practices, we
conclude that, under the circunstances presented in this case
i nst ead of resigning, areasonabl e enpl oyee woul d have continued to
wor k whi |l e sinultaneously pursuing the adm ni strative and j udi ci al
enpl oynent di scrim nation renedi es avail able to her under the | aw. 23

When we viewall facts in the |ight nost favorable to Bl acher,
we are satisfied that her working conditions were not so
i ntol erabl e that a reasonabl e enpl oyee woul d have felt conpelled to
resign. W conclude that Blacher elected to retire voluntarily;
that she was not constructively discharged.

1]
CONCLUSI ON

Bl acher’s failure both to file suit in atinely manner and to
rai se a genuine issue of material fact as to whether she suffered
an adverse enploynent action is dispositive of her discrimnation
cl ai ns. Accordingly, any question whether BASF' s alleged
enpl oynent actions were notivated by discrimnatory ani nus has been
rendered noot. W hold, therefore, that the district court
correctly granted summary judgnent to BASF on Blacher’s
discrimnation clainms. The summary judgnments of the district court
are, in all respects,

AFFI RVED.

23See Ugalde v. WA. MKenzie Asphalt Co., 990 F.2d 239, 243
(5th Gr. 1993).
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