IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30722
Summary Cal endar

W LLI AM CHARLES AUTER STEVENSON,
Pl ai ntiff-Appellee,
ver sus
TOM ED McHUGH, Etc., ET AL.,
Def endant s,

BEN ODOV] Sargent; DAN LARKIN, Individually
and in their official capacities,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(97-CV-332)

March 18, 1999
Bef ore REAVLEY, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM *
Def endants Bob Odom and Dan Larki n appeal the denial of
their nmotion for summary judgnent. They are officers of the Cty
of Baton Rouge who arrested the plaintiff by authority of a duly

i ssued warrant. The district court denied summary judgnent on

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



the ground that plaintiff had raised an issue that the officers
obt ai ned the warrant by giving the magistrate fal se and

m sl eading information in violation of Franks v. Del aware, 98
S.C. 2674 (1978). Because we find no evidence that the officers
intended to mslead the magistrate, or recklessly did so, we
sustain their appeal.

The affidavit for the warrant states the nature of the knife
attack upon the victim the knife inprint on the carpet, and that
the guilty know edge of Stevenson was reveal ed by his statenents
to three separate individuals.

Plaintiff faults the officers for not informng the
magi strate that no fingerprints or other physical evidence at the
crime scene inplicated the plaintiff, that plaintiff mde
erroneous statenents to his acquai ntances about the precise
| ocation of the knife wounds, and falsely stating that the
details of the crinme had not been rel eased and were known only to
the guilty party. It was Detective Odom who signed the arrest
warrant affidavit, and no reason is given for charging Detective
Larkin with culpability. Nor do we see the justification for
charging that OGdom w t hhel d evidence that tainted the
magi strate’s decision to issue the warrant. After the
prelimnary exam nation the judge deci ded that probable cause was
| acking to hold Stevenson, because testinony of wtnesses at the
hearing did not fit the conclusion that Stevenson’s information
about the crinme was confined to the officers and the guilty

person. Wth the benefit of further testinony and hindsight,



that was the finding of the court. Defendant Odom may have been
m st aken, but no evi dence suggests that he was w thout reason to
state what he did when he signed the affidavit or was guilty of

anything nore than a m stake about the information available to

St evenson.

The order of the district court denying sumrary judgnent is
reversed and judgnment is rendered dism ssing the action agai nst
Ben Odom and Dan Lar ki n.

REVERSED AND RENDERED.



