IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30622

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.
TI MOTHY PATRI CK LOONEY
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(1:97-CR-54-2-G QG

April 7, 1999

Before KING Chief Judge, and REYNALDO G GARZA and JOLLY,
Circuit Judges.

PER CURI AM *

Def endant - appel | ant Ti not hy Patrick Looney appeals his
sentence, challenging the district court’s decision to depart
upward fromthe sentencing guidelines to a termof sixty nonths
of inprisonnent, the district court’s loss calculation, and the
district court’s failure to decrease his base offense | evel for

acceptance of responsibility. W affirm

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



| .  FACTUAL AND PROCEDURAL HI STORY

I n Novenber 1992, defendant-appellant Tinothy Patrick Looney
formed a conpany cal |l ed Paranount Fi nancial G oup. From 1993
until 1996, Looney, who represented hinself as a financial
advi sor, convinced clients to invest in nonexistent stocks and
bonds and then converted the noney invested to his own use. His
schene was to mail clients a letter entitled “Investnent
Qpportunity,” in which he advertised that, for |less than face
val ue, he could purchase city municipal bonds that would mature
sooner than ordinary bonds. Once the nonexistent bonds
“matured,” Looney would normally pay a portion of the interest to
the client and then advise the client of the opportunity to
pur chase ot her munici pal bonds, effectively rolling over the
client’s perceived principal and interest into another
nonexi stent bond. Looney would also mail false incone tax
statenents to his clients that |isted their supposed interest
earnings. Fourteen victins of this schene suffered | osses
totaling $1,171,600.40. Many of the victinms were long-tine
friends or famly nenbers of Looney.

Looney surrendered voluntarily to the F.B.I. on Septenber
23, 1996. On Cctober 3, 1996, he was charged by bill of
information with one count of mail fraud in violation of 18
US C 8§ 1341. On COctober 17, 1996, Looney pleaded guilty as
charged. The presentence report (PSR) cal cul ated Looney’s
i nprisonment range to be twenty-seven to thirty-three nonths

based on a total offense |evel of eighteen and a crimnal history



category of |I. On January 28, 1997, the district judge gave
notice that he was considering an upward departure fromthe
sent enci ng gui del i nes range.

At the sentencing hearing on January 30, 1997, the district
court sentenced Looney to the statutory nmaxi mum of sixty nonths
of inprisonnent and three years of supervised rel ease, and
ordered Looney to pay a total of $1,048,329.56 as restitution to
his victins and a $100 speci al assessnent. The district court
stated the follow ng reasons for upwardly departing fromthe
gui delines range: (1) that the offense caused reasonably
f or eseeabl e physical or psychol ogical harm or severe enotional
trauma; (2) that the offense involved the know ng endangernent of
the solvency of one or nore victins; (3) that the defendant so
abused a position of trust as to warrant an upward departure
beyond that already afforded by United States Sentencing
GQuideline (U S.S.G) 8 3B1.3; and (4) that the repetitiveness,
intricacy, sophistication, and |l ength of the defendant’s schene
were substantially in excess of the ordinary mail fraud schene,
and the | evel of nalfeasance was not accounted for adequately by
t he enhancenent for “nore than m ni mal planning” provided by
US S.G § 2F1.1(b)(2)(A).

On January 28, 1998, Looney filed a notion to vacate, set
aside, or correct his sentence under 28 U . S.C. § 2255, in which
he clained that his attorney had rendered i neffective assistance
by failing to appeal his sentence. On April 15, 1998, the

district court granted Looney an out-of-tine appeal. On June 9,



1998, the district court reinstated the judgnent on the docket,
setting the tine for filing a notice of appeal to run fromthat
date. Looney filed a notice of appeal on June 12, 1998.
1. DI SCUSSI ON

On appeal, Looney challenges the district court’s decision
to depart upward fromthe applicable guidelines range, arguing
that the factors relied on by the district court do not justify
departure, and that, even if the district court relied on
acceptabl e factors, the upward departure is unreasonable. Looney
al so challenges the district court’s calculation of the |oss
attributable to his schene and the district court’s failure to
decrease his base offense |level by three for his acceptance of
responsibility. W exam ne each contention in turn.

A.  Upward Departure

A district court has discretion to depart fromthe
guidelines if it finds that an aggravating circunstance exists
t hat was not adequately taken into consideration by the
Sentencing Commi ssion. See 18 U.S.C. § 3553(b). A district

court’s decision to depart is reviewed for abuse of discretion.

See Koon v. United States, 116 S. C. 2035, 2036-48 (1996);
United States v. Nevels, 160 F.3d 226, 229 (5th Cr. 1998). So

| ong as the judge provi des acceptable reasons for departure and
the degree of the departure is reasonable, the district court has

not abused its discretion. See Nevels, 160 F.3d at 229-30.

However, if the defendant fails to object to the upward

departure before the district court, we review the departure for



plain error. See United States v. Ravitch, 128 F.3d 865, 869

(5th Gr. 1997). Here, Looney did not object to the district
court’s upward departure, and thus plain error review applies.
Under Federal Rule of Crimnal Procedure 52(b), this court may
correct forfeited errors only where the appell ant denonstrates
(1) that there is an error, (2) that the error is plain, and (3)
that the error affects the appellant’s substantial rights. See

United States v. d ano, 507 U S. 725, 732-35 (1993); Ravitch, 128

F.3d at 869. Even if these factors are net, this court wll
correct a forfeited error only if the error “seriously affect[s]
the fairness, integrity or public reputation of judicial
proceedi ngs.” dano, 507 U S. at 736 (internal quotation marks

omtted) (alteration in original); see Ravitch, 128 F.3d at 869.

Therefore, if the district court could reinstate the sane
sentence if the case were remanded, we w |l uphold the

def endant’ s sentence even though the district court’s stated
reasons for departure constitute a m staken application of the

guidelines. See Ravitch, 128 F.3d at 8609.

When consi dering whether to depart fromthe applicable
gui del i nes range, the Suprene Court has set forth the follow ng
gquestions for sentencing courts to consider:

1) What features of this case, potentially, take it outside

the Guidelines’ “heartland” and nake of it a special, or

unusual , case?

2) Has the Conm ssion forbidden departures based on those
features?

3) If not, has the Comm ssion encouraged departures based on
t hose features?



4) |f not, has the Comm ssion di scouraged departures based
on those features?

Koon, 116 S. . at 2045 (internal quotation marks omtted).

The sentencing court may not use forbidden factors as a basis for
departure. See id. An encouraged factor nmay provide the basis
for departure if the applicable guideline does not already take
it into account. See id. Finally, “[i]f the . . . factor is a
di scouraged factor, or an encouraged factor already taken into
account by the applicable Guideline, the court should depart only
if the factor is present to an exceptional degree or in sone

ot her way nmakes the case different fromthe ordinary case where
the factor is present.” 1d.

Wth these principles in mnd, we nowturn to the district
court’s stated reasons for departure: (1) that the offense
caused reasonably foreseeabl e physical or psychol ogical harm or
severe enotional trauma; (2) that the offense involved a know ng
endanger nent of the solvency of one or nore of the victins; (3)
that the defendant so abused a position of trust as to warrant an
upward departure beyond that already afforded by U S. S G
8§ 3B1.3; and (4) that the repetitiveness, intricacy,
sophi stication, and |length of the defendant’s schene were
substantially in excess of the typical crinme of mail fraud, and
t he mal f easance was not accounted for by the enhancenent for nore
than m nimal planning under U S.S.G 8§ 2F1.1. The district court
found that the Sentencing Comm ssion had neither forbidden nor
di scouraged departure on the basis of any of the articul ated
factors, and that the Sentencing Conm ssion in fact encouraged
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departure on the basis of the first two stated factors. See U. S.
SENTENCI NG GUI DELI NES MANUAL § 2F1.1 application note 10 (1997). W
address each of the factors bel ow
(1) Upward Departure for Psychol ogi cal Harm
Relying on United States v. Wlls, 101 F. 3d 370, 374 (5th

Cr. 1996), and United States v. Stouffer, 986 F.2d 916, 928 n. 16

(5th Gr. 1983), the district court found that Looney’ s conduct
resulted in “extrenme personal victimzation” and had a
“devastating inpact” on his victinms, many of whomwere famly
menbers and long-tine friends and acquai ntances.

Letters fromthe victins indicate that many victins
experi enced outrage, anger, anxiety, grief, inability to sleep,
inability to concentrate, depression, repeated nenories of the
crime, and shock that soneone that they trusted and t hought they
knew coul d betray themin such a manner. The victins included
Looney’s cousin, wfe, long-tine acquai ntances and friends, and
several elderly victins. W cannot say that the district court’s
decision to depart upward on this basis constitutes plain error.

See Wells, 101 F.3d at 373-74 (finding upward departure not

erroneous under abuse of discretion review); United States v.
Anderson, 5 F.3d 795, 805 (5th Gr. 1993) (sane); Stouffer, 986
F.2d at 927-28 (sane); U. S. SENTENCI NG GUI DELINES MANUAL 88 2F1.1
application note 10, 5K2.3. But cf. United States v. Pel key, 29

F.3d 11, 15-16 (1st Gr. 1994) (concluding, under “deferential”

review, that departure for psychol ogical injury was inproper even



t hough defrauded victins included |ong-tine friends,
acquai ntances, and sone el derly persons).!?

(2) Upward Departure for Know ng Endanger nent of Sol vency

US S G 8 2F1. 1(f) states that an upward departure may be

appropriate where “the offense involved the know ng endanger nent
of the solvency of one or nore victins.” The district court
found that at | east one of Looney’ s victins had been threatened
with insolvency. Cyde Brown, who was eighty-three years old,

invested “all [he and his wife] had saved in . . . thirty years
of marriage.” In his victiminpact statenent, he stated that his
only remai ning sources of inconme were Social Security and
retirement benefits fromhis enployer. His retirenment benefits
expired in 1997. W conclude that the district court did not
plainly err in upwardly departing on this basis. Looney

undoubt edly knew that there was a substantial risk that his
victins would face i nsol vency when he accepted the |ife savings
of elderly victins |ike Cyde Browmn who clearly would not be able

to work in the event that they lost their noney. See United

States v. Ross, 77 F.3d 1525, 1551 (7th Cr. 1996) (finding

extreme risk of victiminsolvency justified upward departure
where victins were students with | oan debt). Thus, the district

court did not conmt plain error in concluding that Looney’s

1 W distinguish United States v. Lara, 975 F.2d 1120,
1127-28 (5th Gr. 1992), on its facts. There we found that
concl usory assertions would not support an upward departure. See
id. at 1128. Here, the district court relied on nore than mere
concl usory assertions.




of fense invol ved the “know ng endanger nent of the sol vency” of at
| east one victim?
(3) Upward Departure for Abuse of Position of Trust

The gui delines already provide for sentencing enhancenents
based on an abuse of a position of trust. See U S. SENTENC NG
GUIDELINES MaNUAL 8§ 3B1.3. The district court found, however, that
an upward departure was warranted beyond that provided for by
US S G 8 3B1L.3. Departure on this basis is not specifically
di scouraged or forbidden by the guidelines. Because the factor
is already taken into account by the guidelines, however, the
district court may depart only if the case is different than the
ordi nary case where the factor is present. See Koon, 116 S. C
at 2045.

Looney objected to the PSR s inclusion of a two-1|evel
i ncrease for abuse of a position of trust pursuant to U S. S G
8§ 3B1.3. He did not, however, object to the district court’s use

of this factor as a basis for upward departure. W concl ude

2 United States v. Pelkey, 29 F.3d 11, 15 (1st Cir. 1994),
relied upon by Looney in support of his position, is
di stingui shable. There, the court decided that an unlisted
factor relied upon by the district court to justify an upward
departure--the victins’ “failure to have a secure financi al
future”’--did not rise to the level of seriousness of the other
factors actually listed in application note 10 of U S.S.G 8§
2F1.1. See id. The court therefore refused to affirmthe
district court’s upward departure on that ground. See id. As
t he Pel key court noted, however, its deC|S|on was based on the
law as it existed prior to the addition of “the know ng
endanger nent of the solvency of one or nore victins” to the |ist
set forth in application note 10. See id. at 15 n.5. Therefore,
Pel key affords no QU|dance in determ ni ng whet her Looney’s
conduct constitutes the “know ng endanger nent of the sol vency of
one or nmore” of his victins.




that, whether the district court’s departure is reviewed under
abuse of discretion or plain error review, the result is the
same--the district court did not err.

The district court found that Looney occupied a position of
trust because he acted as an investnent advisor/broker for his
victins. In concluding that upward departure was warranted
because Looney’s abuse of his position of trust was not
adequately accounted for by the enhancenent provided for by

US S G 8 3B1.3, the court relied upon United States v. Kay, 83

F.3d 98 (5th Gr. 1996). There, we held that the district court
did not err in departing upward for the defendant’s abuse of a
position of trust where the defendant made fraudul ent
representations in setting up a checking account, enbezzled funds
(i ncluding sone funds fromthe trusts of mnor children) by
forging her nother’s signature, deposited the enbezzl ed funds
into the checking account, and ultimtely converted the proceeds
to her own personal account. See id. at 100, 102-03. In the
case at bar, Looney abused his position of trust as an investnent
advi sor/ broker by convincing friends, relatives, and the elderly
to entrust their savings to him whereupon he converted the
proceeds to his own use, all the while nmaking it appear as though
he was engaged in a legiti mte busi ness by sending out false

interest statenments and letters to convince his clients to rol
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over their “profits” to new investnents. W conclude that the
district court did not err by departing upward on this basis.?3
(4) Upward Departure for Conplexity of Schene

Finally, the district court justified its upward departure
on the ground that the repetitiveness, intricacy, sophistication,
and duration of the schenme was in excess of what is involved in
the ordinary crinme of mail fraud and is not adequately accounted
for by the enhancenent for “nore than mnimal planning” contained
in US. S G 8 2F1.1(b)(2)(A). 1In so doing, the district court

again relied on United States v. Kay.

Looney argues that the district court erred because his was
a “sinple, unconplicated schene.” W disagree. To avoid
detecti on, Looney concocted sophisticated nethods to make his
bond busi ness appear legitimate, including sending false interest
statenents to his victins to informthem for tax purposes, of
the “interest” they had supposedly earned. Furthernore, in an
effort to keep the schene rolling, he sent letters in which he
convinced his victins to roll over their principal and “interest”

toward the purchase of new bonds. As the district court sawit,

Not hing so intricate has been in this roomin a long tine,
where he woul d get noney from one person and send out a

3 The district court also relied on United States v. Queen,
4 F.3d 925 (10th Cr. 1993). Looney correctly notes that Queen
is not entirely applicable because there the district court did
not depart upward for abuse of a position of trust beyond the
two- | evel enhancenent al ready provided for by U S. S.G § 3Bl. 3.
However, it appears that the district court relied on this case
only for the proposition that an investnent advisor/broker is a
position of trust. |In any event, the district court also
correctly relied on United States v. Kay, and therefore its
upward departure is well-support ed.
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check presumably for interest earned on nonexi stent bonds,
keep track of what date that letter went out, and then at
the next entry’s due date send another check for the
interest that had earned and offered to roll the matter over

to a new bond that he had found. It was a sophisticated
pi ece of business for which the guidelines don’t adequately
provi de.

As the Suprene Court has noted, a district court’s understanding
of the ordinariness or unusual ness of a particular case deserves
def erence because district courts “have an institutional
advant age over appellate courts in making these sorts of
determ nations, especially as they see so many nore Qui deli nes
cases than appellate courts do.” Koon, 116 S. C. at 2047. W
conclude that the district court did not plainly err in adjusting
upward on this basis. See Kay, 83 F.3d at 101-02.

Looney next argues that even if the reasons given by the
sentencing court for upward departure are valid, the extent of
t he departure was unreasonable. Looney contends that the extent
of the departure was unreasonabl e because he turned hinself in
and took responsibility for his actions. These factors are
better addressed to whether the district court erred by failing
to decrease his base offense | evel for acceptance of
responsibility, an issue we address below. W conclude that the
district court’s decision to inpose the statutory maxi num
sentence was not unreasonabl e because the court’s expressed
reasons were valid and the sentence was not disproportionate to

Looney’s conduct. See Nevels, 160 F.3d at 229-30.

B. District Court’s Loss Cal cul ation

12



Looney next argues that the district court incorrectly
calculated the loss attributable to his schene for purposes of
US S G 8 2F1.1(b)(1) by considering not only the amount of | oss
owed in restitution, $1,048,329.56, but also the $1, 190, 404. 00
whi ch Looney took fromother victins but |ater repaid. Looney
never objected in front of the district court on this basis, and
his argunents lack nerit. The anmount of |oss for purposes of
US S G 8 2F1.1(b)(1) “is the dollar amount placed at risk by a

def endant’ s fraudul ent schene or artifice.” United States v.

Cates, 122 F.3d 222, 225 (5th Gr. 1997); see United States v.

Brown, 7 F.3d 1155, 1159 (5th Cr. 1993) (“Were a defendant
attenpts to pass altered or forged checks, the face val ue of the
checks reflects the intended |oss, even if the noney is recovered

or returned.”); United States v. Wnbish, 980 F.2d 312, 315-16

(5th Gr. 1992); cf. United States v. Cockerham 919 F.2d 286,

289 (5th Gr. 1990) (concluding that, under U S S. G § 2B1.1,
| oss “includes the value of all property taken, even that
recovered or returned”). Thus, the district court did not err in
cal cul ating the defendant’s base offense |level to include a
twel ve point increase pursuant to U S.S.G 8§ 2FL. 1(b)(1) (M.
C. Acceptance of Responsibility

Finally, Looney argues that the district court erred by
failing to decrease his base offense level three levels for
acceptance of responsibility pursuant to U S.S.G 8§ 3E1.1. 1In
support of this contention, Looney argues that he voluntarily

turned hinself in, cooperated with | aw enforcenent, and pl eaded
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guilty as charged. He contends that the district court | acked
di scretion to avoid reducing his sentence for acceptance of

responsibility. However, it is only once the sentencing court
concludes that the defendant did in fact accept responsibility

that the court nust award the reduction. See United States V.

Tello, 9 F.3d 1119, 1124 (5th Gr. 1993); United States V.

Surasky, 976 F.2d 242, 248 n.7 (5th Cr. 1992).

By sentencing Looney to the statutory maxi num the district
court inplicitly determ ned that Looney had not accepted
responsibility. This conclusion is reviewed “for clear error but
under a standard of review even nore deferential than a pure

‘clearly erroneous’ standard.” United States v. Gonzales, 19

F.3d 982, 983 (5th Cr. 1994).

While there is sone evidence that Looney accepted
responsibility by turning hinself in and pleading guilty, the
victiminpact statenents reveal that the victins did not feel
that Looney mani fested any renorse for his wongdoi ng. Thus,

t here was evidence fromwhich the district court could have
determ ned that Looney had not accepted responsibility for his
wrongdoi ng. W cannot say that the district court clearly erred
by failing to decrease Looney’ s base offense | evel for acceptance
of responsibility.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the sentence inposed by

the district court.
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