IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30550

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

ANNI E W LLI AMS BROMWN, al so known as Annie Brown WIIli ans
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97-CR-184-1-R

Decenber 15, 1998
Bef ore H G3 NBOTHAM JONES, AND DENNI'S, Circuit Judges.
PER CURI AM *

Charged with conspiracy to possess with intent to distribute
cocai ne base, possession of ammunition by a convicted felon, and
making a false statenent to a governnent agency, Annie WIIlians
Brown entered a conditional guilty plea, reserving her right to
appeal the district court’s denial of her notion to suppress. She
now appeals both that denial and a sentence enhancenent. W

affirm

"Pursuant to 5th Cr. R 47.5 , the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5th Gr. R 47.5. 4.



New Ol eans Police Oficer Randy Lewi s began the i nvestigation
culmnating in conviction after the police received an anonynous
tip concerning drug activity at 500 St. Mary Street, Apartnent C
Lew s observed heavy pedestrian traffic into and out of the
apartnent, and determned that Brown, who had a prior drug
conviction, was leasing it. A confidential informant was able to
pur chase cocai ne when Brown was in the apartnent, but not when she
left in what Lewis said was a white 1996 Toyota Four-Runner, which
she drove in addition to a green Hyundai. Lewis also determ ned
that Brown did not live in the apartnent, but returned at night to
her residence at 2723 Allen Street. He applied for search warrants
for both locations, they were issued, and contraband was found at
each.

The search at St. Mary's Street should be uncontroversi al
Brown offered testinony in the district court seeking to underm ne
Lews’s story. For exanple, Brown’s friends testified that the
front door was broken, thus inplying that Lewi s coul d not have seen
peopl e entering the apartnent. In addition, they testified that
Brown had st opped using her Toyota | ong before. The district court
found all this testinony unworthy of credence, and this finding was
not clearly erroneous.

The search at Allen Street presents a closer call, but one
that is nevertheless clear. Mere participationinillegal activity
does not by itself <create probable cause to search the

participant’s residence. See, e.d., United States v. Ganlich, 551

F.2d 1359, 1362 (5th Gr. 1977) (hol ding that smuggling contraband



50 mles fromone s residence does not produce probable cause to

search the residence); United States v. Lalor, 996 F.2d 1578, 1582-

83 (5th Gr. 1993) (declaring a warrant invalid where there was no
geographic relationship between the area where the drug sales

occurred and the residence); cf. Zurcher v. Stanford Daily, 436

U S 547, 556 & n.6 (1978) (noting that the relevant question is
whether it is reasonable to believe that the itens to be seized
wll be found in the place to be searched). Residential searches
are valid, however, “where sone information |links the crimna
activity to the defendant’s residence.” Lalor, 996 F.2d at 1583.
In this case, the officer’s observation of Brown traveling between
the | ocations, coupled wth the determ nation that cocai ne sal es
could not be consummated when Brown was away, provided probable
cause to search the residence.
|1

Brown’ s appeal of the two-point enhancenent she recei ved under
§ 2D1.1 of the United States Sentencing GCuidelines also |acks
merit. She received this enhancenent because the search at her
Allen Street residence revealed an unl oaded .38 caliber revol ver
| ocated in a dresser drawer al so containing cocai ne hydrochl ori de
and wonen’ s cl ot hi ng. There was no clear error in the district
court’s determnation that it was not “clearly inprobable that the
weapon was connected to the offense.” 8§ 2D1.1 coment. (n.3). “The
governnment may satisfy its burden of proving a connection by
provi di ng evidence that the weapon was found in the sanme | ocation

wher e drugs or drug paraphernalia are stored . . . .” United States




v. Mtchell, 31 F.3d 271, 278 (5th G r. 1994) (internal quotations

omtted).

Brown conpl ai ns that the gun was unl oaded and therefore could
not have been connected to a crine. W have rejected such
conpl ai nts before. “The nere presence of a handgun can escal ate the
danger inherent in [comm ssion of crines]. Since it is difficult,
if not inpossible to tell from sight whether a gun is |oaded or

operational, an unl oaded or broken gun may be of use in a crimnal

act.” United States v. Paulk, 917 F.2d 879, 881 (5th Cr. 1991)
(discussing 8 2D1.1); see also United States v. Giffith, 118 F. 3d

318, 326-28 (5th Cr. 1997) (rejecting a simlar challenge in a
case where the gun was unloaded, but conpatible ammunition was
nearby). To be sure, we woul d rather have crimnals running around
w th unl oaded guns than with | oaded ones. Section 2Dl1.1, though,
does not di stingui sh between | oaded and unl oaded guns, and neit her
does our case | aw.

AFF| RMED.



