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PER CURI AM *

Faith Hone Health Services, Inc. (“Faith Hone”) appeals the
district court's order dismssing for lack of subject matter
jurisdiction Faith Hone's cl ai ns agai nst Defendants. W affirm

I
Faith Honme is a private health care provider, which provides

home health care services under the Medicare program Faith Hone

" Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



al l eges that Defendants, admnistrators of the Medicare program
wrongfully assessed it overpaynents, wthheld reinbursenent
paynments, and refused to all ow for an extended repaynent plan. The
district court dismssed Faith Hone's clains for |ack of subject
matter jurisdiction, on the grounds that Faith Hone failed to
exhaust its admnistrative renmedies. W reviewa district court's
jurisdictional determ nations de novo. Hi dden Caks Ltd. v. City of
Austin, 138 F.3d 1036, 1041 (5th Gr. 1998).
I

Because Faith Hone's suit “arises under” the Medicare Act, 42
US C 8§ 1395 et seq., federal courts may not exercise general
federal question jurisdiction under 28 U S.C. 8§ 1331. See Heckl er
v. Ringer, 466 U S. 602, 614-615, 104 S. . 2013, 2021, 80 L. Ed.
2d 622 (1984). I nstead, Faith Hone nmay obtain judicial review
under 42 U S. C. 8§ 405(9). See id. Section 405(g), however,
requires that a plaintiff fully exhaust any adm ni strative renedi es
before resorting to the federal courts. See id. at 617, 2023.

Faith Hone has conceded that its adm nistrative appeals are
still pending. It argues, however, that alternative bases of
jurisdiction exist. First, Faith Hone contends that the district
court has mandanus jurisdiction under 28 U S. C. § 1361. Mandanus
jurisdiction is available only if a plaintiff “has exhausted all
ot her avenues of relief.” R nger, 466 U S. at 616, 104 S. C. at
2022. Thus Faith Honme's failure to exhaust its adm nistrative
remedi es precludes mandanus jurisdiction. Second, Faith Hone

argues that the Admnistrative Procedure Act (“APA’), 5 U S C
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88 501 et seq., provides jurisdiction. The APA, however, does not
create an independent grant of jurisdiction to bring suit. See

St ockman v. Fed. Election Commn, 138 F.3d 144, 151 n. 13 (5th Cr

1998) .

Finally, Faith Honme argues that jurisdiction lies under the
Al Wits Act, 28 U.S.C. 8§ 1651(a). It is well established that
the Al Wits Act does not itself create jurisdiction. See

Brittinghamv. United States Commr of Internal Revenue, 451 F.2d
315, 317 (5th Gr. 1971). Nevert hel ess, courts have recogni zed
that the AIl Wits Act provides courts “limted . . . power to
preserve the court's jurisdiction or maintain the status quo by
injunction pending review of an agency's action through the
prescribed statutory channels.” V.N A of Geater Tift County,
Inc. v. Heckler, 711 F.2d 1020, 1027 (11th Gr. 1983). This “power
to enter a status quo injunction 'extends to the potentia
jurisdiction of the appellate court where an appeal . . . may be
| ater perfected.'” 1d. at 1027-28, quoting Federal Trade Conm n v.
Dean Foods, 384 U. S. 597, 603, 86 S. C. 1738, 1743 (1966).

When a plaintiff asks a court to exercise this power, however
the usual requirenents for a prelimnary injunction are subject to
hei ght ened standards. See V.N. A of Geater Tift County, 711 F. 2d
at 1030. Specifically, a plaintiff nust show (1) a virtual
certainty of irreparable injury, (2) a virtual certainty of success
on the nmerits, (3) mninmal harm to the agency, in the sense of
di sruption of process, and (4) the public interest clearly favoring

the assunption of jurisdiction. See id. at 1034.
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Faith Honme argues that it is entitled to an injunction under
this doctrine because (1) the Defendants' actions have rendered it
unable to pay its bills, to pay and retain its enployees, and to
provide health care services to patients, (2) there is “a
substantial |ikelihood that [Faith Home] will ultimtely succeed on
the nerit[s] because of [Defendants'] wongful conduct,” and (3)
“the issuance of an injunction would not disserve the public
interest.”

The district court correctly found that Faith Honme failed to
nmeet the heightened standards required to issue a pre-
jurisdictional injunction under the Al Wits Act. It has not
shown a virtual certainty of success on the nerits. Furthernore,
the harm Faith Honme alleges is not sufficient to warrant a pre-
jurisdictional injunction. See V.N. A of Geater Tift County, 711
F.2d at 1031-32. Consequently, we affirm the district court's
ruling.

1]

Because we affirmthe district court's dismssal for |ack of
subject matter jurisdiction, Faith Honme's Modtion for Judicial
Notice and Mdtion for Supplenental Judicial Notice are DEN ED as

nmoot .



