IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30528
Summary Cal endar

ROBERT P. THOVPSON,
Pl ai ntiff-Appellant,
vVer sus
CADDO PARI SH COWM SSI ON, ET AL,
Def endant s,
PARI SH OF CADDO,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 97- CV- 0467

Decenber 17, 1998
Before JOLLY, SM TH, and Wener, Crcuit Judges.
PER CURI AM *

In this enploynment discrimnation case grounded in an all eged
violation of the Anmericans Wth Disabilities Act (“ADA"),!?
Plaintiff-Appellant Robert P. Thonpson asks us to reverse the
judgnent of the district court, rendered on the basis of the

unani nous jury verdict against Thonpson, in favor of Defendant-

Pursuant to 5TH CR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the |imted circunstances set forth in 5TH GQR
R 47.5. 4.

! 42 U.S.C. 8§ 12101 et seq.



Appel l ee the Parish of Caddo (“Caddo Parish”). In his appellate
brief, Thonpson concedes that, of the three enploynent
discrimnation clains he asserted in the district court, only one
——failure of Caddo Parish to make a reasonabl e acconmodati on for
his disability — has any viability on appeal. He further
acknow edges that even as to this one remaining claim his burden
is a heavy one: He nust obtain reversal of the adverse judgnment by
convincing us either that (1) no reasonabl e jury coul d have reached
this verdict on the basis of the record evidence; or (2) the
district court abused its discretion in admtting certain evidence
and that so doing constituted reversible error. Qur review of the
record on appeal, including the entire transcript, the briefs of
the parties, and the applicable law, satisfies us that Thonpson
cannot bear his burden on either score, so we affirm
| .
FACTS AND PROCEEDI NGS

Thonpson is a wheel chair-bound polio victim who worked for
Caddo Parish for approximately 17 years. | medi ately prior to
assum ng the post he was filling when his enploynent term nated,
Thonpson was a di spatcher in the Caddo Pari sh H ghway Depart nent,
a position he had held and perfornmed with distinction for years.
As a result of an extensive reorganization by Caddo Parish,
Thonpson’ s H ghway Departnent di spatcher’s position and five ot her
simlar positions were elimnated. Thonpson was neither laid off

nor denoted, however; rather, he was reassigned to Caddo Parish’s



Ani mal and Mosquito Control Departnment —as a di spatcher, and at
no reduction in or |loss of pay or benefits.

The evidence is undisputed that, at his new job |ocation,
Thonpson was required to use a tinme clock located in the kenne
area of the facility; that animals — at | east dogs, including
Rottweilers — were allowed to roam the kennel area unleashed
that, after Thonpson had worked in his new position for |ess than
three weeks, an incident is alleged to have occurred in which an
unl eashed and unsupervi sed Rottweiler attenpted to attack Thonpson;
and that he was barely able to avoid actual contact by wheeling his
chair through a door to safety in the nick of tine. Thonpson
imediately called for and received a conference wth his
supervi sor and the Human Resources (“HR’) director of the Parish
t he next day.

Viewing the evidence and its reasonable inferences in the
light nost favorable to the jury verdict, as we nust, the record
supports factual findings that Thonpson request ed an acconmodati on,
specifically, a return to his old job (which no |Ionger existed);
that his supervisor and the HR director countered by proposing an
accommodati on conprising use of adifferent tinme clock and | ocation
of his workstation in an area of the building —renote fromthe
kennel area —where unl eashed ani mal s woul d not be present; that
Thonpson rejected the proposed accomodations out of hand,
insisting on a transfer from the Animal and Mosquito Control
Departnent; and that he requested and was granted 10 days annual

| eave, at the end of which he refused to return to work at the



Ani mal and Mosquito Departnment under any circunstance, declined a
| ess favorable job el sewhere, and tendered his resignation.
Thonmpson filed a conplaint with the Equal Qpportunity
Enmpl oynent Conmi ssion (“EEOC’), received aright-to-sue letter, and
thereafter filed the instant |awsuit. During the course of the

ensuing jury trial Thonpson objected to, inter alia, adm ssion of

testinony by his supervisor and the Caddo Parish HR director to the
effect that, if Thonpson had not resigned precipitously but instead
had allowed Caddo Parish time to do so, it would have nade an
adequate accommodation to his disability. The record contains
conflicting testinony regarding conpliance by Caddo Parish with
various notification and posting requirenents of the ADA. The jury
trial ended i n an unani nous verdi ct agai nst Thonpson, fromwhich he
timely appeal ed.
1.
ANALYSI S

A. St andard of Revi ew

As acknow edged by Thonpson, our standard of review of the
sufficiency of the evidence to support a jury verdict is quite
deferential: “Unless the evidence is of such quality and wei ght
that reasonable and inpartial jurors could not arrive at such a
verdict, the findings of the jury nust be upheld.”? Again, we
reviewthe evidence in the |light nost favorable to the jury verdict

and uphold that verdict unless “there is no legally sufficient

2 Ham Marine, Inc. v. Dresser Ind., 72 F.3d 454, 459 (5N
Cr. 1995).




evidentiary basis for a reasonable jury to find” as the jury did.?3
“Appel | ate review of evidentiary rulings is confined to determ ning
whet her the trial judge abused his discretion.”*

B. Suf ficiency of the Evidence to Support the Jury Verdict.

The parties stipulated that Thonpson is a “Qualified
I ndi vidual with a Disability” for purposes of the ADA ° and that
Caddo Parish is a “covered entity” and “enpl oyer” under that act.
Al t hough there is some quibbling in the appellate briefs as to
whet her Thonpson request ed an accommodati on, we assune for purposes
of this analysis that he did, al beit the acconmopdati on he requested
appears to have been limted to reassignnent to his old job or at
| east to a di spatcher’s position or equival ent sonmewhere ot her than
in the Animal and Mosquito Control Departnent. There is no
evi dence that Thonpson was phobic or otherw se overly concerned
about animals prior to the Rottweiler incident; neither is the
disability he proffers a new “canine phobia.” Rather, Thonpson
contends that his polio/wheelchair disability makes him nore
vul nerabl e t han nondi sabl ed enpl oyees to ani nal att ack.

The record contai ns testi nony by Thonpson’s supervi sor and t he
HR director of Caddo Parish that they net with Thonpson the day
follow ng the all eged dog attack, that they prom sed accommbdati ons

woul d be made, including use of a tine clock by Thonpson at a

3 Hiltgen v. Sunrall, 47 F.3d 695, 700 (5'" Cir. 1995)
(citing Fed. R Cv. P. 50(a)(1)).

4 Smithv. AC&S, Inc., 843 F.2d 854, 857 (5" Cir. 1988).

5 42 U.S.C. § 12111(8).



different “dog free” location coupled with assurance that dogs
would be required to be l|leashed at all times throughout the
bui I di ng, and that Caddo Pari sh woul d pronptly take any ot her steps
reasonably necessary to ensure Thonpson’s safety on the job. There
is no record evidence that Thonpson advanced any ADA-rel ated
conpl ai nts about his new workpl ace prior to the all eged Rottweil er
incident or that his conplaints at the neeting the day thereafter
inplicated any other ADA deficiencies in the physical
characteristics of his new workplace; only that he doggedly
insisted on a transfer out of the Animal and Msquito Contro
Departnent. The record also confirns that Thonpson rejected the
proffered accommopdations out of hand and, after taking 10 days
annual |eave, submitted his witten resignation.?®

Keeping in mnd that, on appeal, conflicts in testinony (and
there are many in the instant record) nust be resolved in favor of
the jury verdict, our review of the record as a whol e convi nces us
that, given the deference owed to the jury as fact-finder, coupled
wth the reasonable inferences and the credibility calls that go
with the job, a reasonable jury coul d have reached the verdict that
t hi s one reached on the basis of such evidence and i nferences. This
applies to Caddo Parish’s proffering a reasonabl e accommodati on for

Thonpson’s disability as well as conplying with various notice and

6 The record also reflects that, as an alternative to the
ani mal preventi on accommodati ons proposed by Caddo Pari sh, Thonpson
was offered a | esser job at |esser pay; however, that alternative
clearly would not have constituted an adequate accommobdati on for
ADA purposes had it been the only accommobdati on of fered.

6



posting requirenments of the ADA —another contested i ssue of fact
on which the jury could have gone either way.

Li kewi se, the state of the record is such that the jury could
reasonably have concluded that Caddo Parish took no adverse
enpl oynent action against Thonpson — actual or constructive —
much | ess one based solely on his disability. Caddo Parish was not
required to assign himto a position that was already occupied;”’
neither was it required to create a new position to acconmobdate
Thonpson. The fact that Thonpson did not Ilike his new work
assi gnnment does not nmake it an adverse enploynent decision.® W
conclude that, when properly viewed for purposes of appeal, the
evidence as a whole is sufficient to support the jury verdict.

C. Evi denti ary Rulings

The district court’s decision to admt, over Thonpson's
objection, the testinony of his supervisor and the HR director of
Caddo Parish to the effect that, had Thonpson gi ven them a chance,
they would have taken action constituting a reasonable
accommodation for purposes of the ADA, does not rise to the |evel
of abuse of discretion.® Moreover, even if we were to conclude
that the district court abused its discretion in admtting this

testi nony, doing so would not have constituted reversible error

! See Still v. Freeport-MMRan, Inc., 120 F.3d 50 (5'" Gir.
1997) .

8 Sout hard v. Texas Bd. of Crinminal Justice, 114 F.3d 539,
555 (5" Gir. 1997).

o See, e.q9., Robinson v. Bunp, 894 F.2d 758, 762-63, reh.
den., 899 F.2d 11 (5'" Cir. 1990); Soden v. Freightliner Corp., 714
F.2d 498 (5'" Gr. 1983).




First, the testinony regarding the accommbdati ons offered at the
meeting on the day following the dog attack is sufficient to
support a jury conclusion that Caddo Parish had in fact proposed a
reasonabl e accommodati on, so that whatever else the Parish m ght
have done subsequently if given an opportunity is surplusage.
Second, the other record evidence obviously credited by the jury is
more than sufficient to support its findings, even absent the
conpl ai ned-of testinony. W do not viewthat testinony as being so
prejudicial as to have rendered the jury trial wunfair or the
verdi ct unreliable.
L1l
CONCLUSI ON

The | aw does not require perfection in a jury trial; indeed,
fewif any could ever earn that grade. Here, however, the record
confirms that the instant jury trial was conducted free of
reversible error and that the stipul ated or undi sputed evidence, in
conbination with disputed evidence credited by the jury, is nore
than sufficient to sustainits verdict. For the foregoing reasons,
the judgnent of the district court, grounded in the unaninous
verdict of the jury, is, in all respects,

AFFI RVED.



