IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30473
Summary Cal endar

VENDY WHI TE,
Pl ai ntiff-Appellant,
ver sus
STATE OF LQUI SI ANA, et al,
Def endant s,

STERLEN STEVENS; TRANSI T MANAGEMENT
OF SQUTHEAST LQUI SI ANA, | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97-CV-3169-F)

April 9, 1999
Before JOLLY, SM TH, AND WENER, C rcuit Judges.
PER CURI AM *

Plaintiff-Appellant Wendy White appeals the district court’s
deni al of her notion to anend her conplaint, effectively di sm ssing
her suit. Concluding that Wite s attenpted anendnent of her
conplaint did not “relate back” to the filing of her origina
conpl aint under Federal Rule of Cvil Procedure 15(c) and thus

escape the effects of Louisiana s one-year prescriptive period for

Pursuant to 5TH QR R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



tort clains, we affirm
| .
Facts and Proceedi ng

On Cctober 8, 1997, White filed suit under Title VII of the
Cvil R ghts Act of 1964 against Defendant-Appellees Sterlen
Stevens, the State of Louisiana, and Regional Transit Authority
(“RTA"), a political subdivision of Louisiana, alleging that, on
Oct ober 14, 1996, Stevens touched her in an offensive, sexual
manner. \White served the defendants with process on Decenber 3,
1997. Soon thereafter, Wiite anended her conplaint to add Steven’s
enpl oyer, Transit Managenent of Sout heast Loui siana, Inc. (“Transit
Managenent”), as a defendant.

Stevens, the RTA, and Transit Mnagenent noved to dismss
White's conplaint for | ack of subject matter jurisdiction, arguing
t hat none of the defendants was Wite’'s enpl oyer and that Wiite had
fail ed to exhaust her adm nistrative renedies. The district court
granted the notion on both grounds. In January 1998, prior to the
court’s grant of the defendants’ notion to di smss, but over a year
after the alleged conduct of which Wite conplains allegedly took
pl ace, White noved for | eave to anend her conplaint for a second
time. Specifically, Wite sought to drop her Title VIl clainms and
all ege instead that Stevens had commtted an intentional tort in
the course and scope of his enploynent of which Transit Managenent
knew or shoul d have known. The magi strate judge recomended t hat
the notion be granted, and the defendants tinely objected. The

district court, on review deternmned that Wite's claim had



prescribed as a matter of |aw and, therefore, denied the notion.

White noved for a rehearing, claimng that, under Rule 15(c),
her amended conplaint should “relate back” to the date of her
original pleading and thus not run afoul Louisiana s prescriptive
period. The district court denied the notion, which it treated as
a notion to alter or anmend under Federal Rule of Civil Procedure
59(e), holding that the anmended conplaint could not relate back to
an original pleading that had already been dism ssed for |ack of
subject matter jurisdiction. Witetinely filed an appeal fromthe
district court’s order denying her notion to anend her conpl aint.
Wiite did not appeal the district court’s order granting the
defendant’s notion to dismss for Jlack of subject matter
jurisdiction.

.
Anal ysi s

A Standard of Revi ew

We review a district court’s denial of a notion to anend for
abuse of discretion.? |In exercising its discretion, a district
court may consider a variety of factors, including the futility of
t he anendnent.?
B. Merits

Wiite's argunent falls short for precisely the reasons set

forth by the district court. Louisiana |aw establishes a one-year

2Davis v. United States, 961 F.2d 53, 57 (5th Gr. 1991).

°ld.



prescriptive period for intentional tort clains.* To interrupt
prescription, a plaintiff nust either file suit in a court of
conpetent jurisdiction and venue or, “[i]f action is commenced in
an i nconpetent court, . . . prescriptionis interrupted only as to
a defendant served by process within the prescriptive period.”®

White did not file suit in a conpetent court.® Neither did
she serve the defendants within the one year prescriptive period.
Therefore, unless Wite's attenpted anmendnent of her conplaint
relates back to the tine of her original filing, her claimis
prescribed under Louisiana law.’” As the district court held,
however, Wiite's anended conplaint could only relate back to an
original pleading that had already been dism ssed for |ack of

subject matter jurisdiction. In Reynolds v. United States,® we

confronted this exact issue. There, the plaintiff filed suit
against the United States under the Federal Tort dains Act
(“FTCA”) prior to receiving witten notice of final denial of her

claim by the appropriate federal agency — a jurisdictional

“La. Cv. Code. Ann. art. 3492.
° d.
6See Washington v. Breaux, 782 F.2d 553, 554-55 (5th Cir.

1986) (holding that, under Louisiana law, filing suit in court
W t hout jurisdiction does not interrupt prescriptive period).

The federal relation back rule set forth in Rule 15(c)
vi ol ates neither the Rules Enabling Act nor the Constitution and,
therefore, applies in federal court in diversity cases controlled
by state law. Johansen v. E.I. Dupont de Nenmours & Co., 810 F.2d
1377, 1379 (5th Gr. 1987).

8748 F.2d 291 (5th Cir. 1984).
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requirenent of the FTCA.®° Wth leave of the court, the plaintiff
filed an anmended conplaint, which the district court dism ssed
because the relevant lintations period had run. In rejectingthe
plaintiff’s argunent that, under Rule 15(c), the anended conpl ai nt
should have related back to the date she properly served the
def endants, we stated “[f]iling on a date which the court | acked
jurisdiction, [the plaintiff’s anmended conplaint] related back to
a date on which the court also | acked jurisdiction.” Here, as in
Reynol ds, Wite's anended conplaint could only relate back to a
date on which the court |acked jurisdiction. White's proposed
amendnent was thus futile, and the district court’s dism ssal of

White’s anended conpl aint was not an abuse of discretion.

AFFI RVED.
°ld. at 292.
101 d.
H1d. at 293.



