IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30438
Summary Cal endar

CHRI STOPHER MARI ONNEAUX,

Pl ai ntiff-Appellant,
V.
CROENDYKE TRANSPORT, | NC,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(96- CV-7451)

January 18, 1999

Before KING Chief Judge, and BARKSDALE, and STEWART, G rcuit
Judges.

PER CURI AM *

Plaintiff-appellant Christopher Marionneaux alleges that
def endant - appel | ee Groendyke Transport, Inc. violated the
Americans with Disabilities Act, 42 U S. C. 88 12101 - 12213,
because it term nated his enploynent as a comrercial truck driver
once it discovered that he is an alcoholic. The district court
granted sunmary judgnent in favor of G oendyke. W affirm

| . FACTUAL & PROCEDURAL BACKGROUND

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Mar i onneaux was hired by defendant-appel |l ee G oendyke
Transport, Inc. (G oendyke) as a conmmercial over-the-road truck
driver on May 2, 1995. On Septenber 9, 1995, Marionneaux told
G oendyke that he was having a problemw th al cohol and coul d not
pick up a load for which he had been di spatched. G oendyke
referred Marionneaux to its nedical review officer for
eval uation. The officer recomended that Marionneaux check into
a detoxification center for five days and follow a twel ve-nonth
recovery treatnment program Marionneaux checked hinself into a
detoxification center on Septenber 11, 1995. G oendyke
term nated Marionneaux’s enpl oynent that sane day.

Mari onneaux filed a petition for damages in the United
States District Court for the Mddle D strict of Louisiana on
Novenber 1, 1996, alleging that he was discrimnated agai nst
because of his alcoholism Both parties filed notions for
summary judgnent. The district court granted G oendyke’s notion
for summary judgnment on April 29, 1998, and Marionneaux tinely
appeal ed.

1. DI SCUSSI ON

Mar i onneaux argues that issues of material fact exist as to
whet her Groendyke violated the Arericans with Disabilities Act
(ADA) because (1) the evidence showed that he had a disability
that was covered by the ADA, (2) he was qualified for the

position of a commercial driver, and (3) G oendyke failed to



reasonably accommbdate his al coholism?! G oendyke argues that the
district court properly granted sunmary judgnent because
Mari onneaux failed to show he was a qualified individual with a
disability, because granting Marionneaux a | eave of absence to
attend a detoxification clinic is not a reasonabl e accommobdati on
requi red under the ADA, and because G oendyke concl usively
denonstrated a legitimate, non-discrimnatory basis for its
decision to term nate Marionneaux.
A. Standard of Review
We review the grant of summary judgnent by a district court

de novo. See Tolson v. Avondale Indus., Inc., 141 F.3d 604, 608

(5th Gr. 1998). Summary judgnent is appropriate if “there is no
genui ne issue as to any material fact and . . . the noving party
is entitled to a judgnent as a matter of law” Fed. R GCv. P

56(c). The substantive | aw determ nes which facts are nateri al

! Marionneaux al so all eges that Groendyke ternmnated himin
vi ol ati on of conpany policy regardi ng drug and al cohol use. To
the extent that this argunent seeks to inpose liability on
G oendyke for breach of an enpl oynent contract, we consider the
argunent wai ved because Marionneaux failed to nake this argunent
to the district court. See Burch v. Coca-Cola Co., 119 F. 3d 305,
319 (5th Gr. 1997) (“This court will not consider on appeal a
claimnot submtted to the district court.”), cert. denied, 118
S. . 871 (1998); Butler Aviation Int’l, Inc. v. Wiwyte (Inre
Fairchild Aircraft Corp.), 6 F.3d 1119, 1128 (5th G r. 1993)
(holding that a litigant nust press and not nerely intimte an
argunent to preserve it for appeal). To the extent Marionneaux
is arguing that the violation of the policy supports his claim
under the ADA, any violation is irrel evant because we find no
genui ne issue of material fact as to Marionneaux’'s disability,
see infra, and the argunent is forecl osed by rel evant casel aw.
See Myers v. Hose, 50 F.3d 278, 284 (4th Gr. 1995 (“Wile the
[defendant] is free to exceed the requirenents of the ADA in
fashioning its policies regarding disabled enpl oyees, such
policies are not the definitive source of the standard by which
reasonabl e accommodation i s neasured under federal law ”).
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and the court nust view these facts and the inferences to be
drawn fromthemin the |ight nost favorable to the party opposing

t he noti on. See Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986); Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp., 475 U. S. 574, 587-88 (1986).
The party noving for sunmary judgnment bears the initial
burden of showi ng an absence of evidence to support the non-

moving party’'s case. See Celotex Corp. v. Catrett, 477 U. S. 317,

322-27 (1986). Once this burden has been net, the non-noving
party can resist the notion for sunmary judgnment by nmaking a
positive showi ng that a genuine dispute of material fact exists.

See Anderson, 477 U.S. at 250. The nonnovant nust go beyond the

pl eadi ngs and designate specific facts showing that there is a

genui ne issue of material fact for trial. See Celotex, 477 U. S

at 324-25. Summary judgnent may be affirnmed on any ground that
was raised to the district court and upon which both parties had

the opportunity to present evidence. See Conkling v. Turner, 18

F.3d 1285, 1296 n.9 (5th Gr. 1994).
B. Marionneaux’s Disability
The ADA provides that “[n]o covered entity shal

discrimnate against a qualified individual with a disability
because of the disability of such individual in regard to job
application procedures, the hiring, advancenent, or discharge of
enployees . . . and other terns, conditions, and privil eges of
enploynent.” 42 U S.C § 12112(a). A “disability” includes “a

physi cal or nmental inpairnent that substantially limts one or



nmore of the major life activities of such individual.” 42 U S C
§ 12102(2). To prevail on an ADA claim a plaintiff nust show
that (1) he has a “disability,” (2) he is qualified for the job,
and (3) his enployer nmade an adverse enpl oynent decision solely

because of his disability. See Hamlton v. Southwestern Bel

Tel. Co., 136 F.3d 1047, 1050 (5th Cr. 1998); Turco v. Hoechst

Cel anese Corp., 101 F.3d 1090, 1092 (5th G r. 1996).

Al coholismis not a per se disability under the ADA. See

Burch, 119 F.3d at 316; see also Deas v. River West, L.P., 152

F.3d 471, 477-78 (5th Gr. 1998) (refusing to hold seizures
constitute a disability per se under the ADA based, in part, on
“nuner ous decisions of this and other courts declining to
recogni ze various inpairnments as disabilities per se and

enphasi zing the inportance of, and rational e behind, nmaking
disability determ nations on an individualized basis”); 29 CF. R
8 1630.2(j), app. (“The determ nation of whether an individual
has a disability is not necessarily based on the nanme or

di agnosi s of the inpairnent the person has, but rather on the
effect of that inpairnment on the life of the individual.”). For
a plaintiff suffering fromal coholismto prove he is disabled
under the ADA, the plaintiff nust show he is substantially
limted in one or nore major life activities, including
“functions such as caring for oneself, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning, and
working.” 29 C.F.R 8 1630.2(i); see Burch, 119 F.3d at 315-16;

29 CF.R 8 1630.2(g). Furthernore, tenporary incapacity



resulting frominebriation is not sufficient; “[p]ermanency, not
frequency, is the touchstone of a substantially limting
i npai rment.” Burch, 119 F. 3d at 316.

Mar i onneaux contends in his appellate brief that he was
di sabl ed under the ADA because he is an al coholic and suffered
from*®“deliriumtrenens,” a physical inpairnment that limted his
ability to care for hinself and to wal k without falling down.
Mari onneaux filed an affidavit in support of his notion for
summary judgnent on April 20, 1998, stating that he sought
treatnment for alcoholismin Septenber 1995 because he “started

shaking violently and had to drink al cohol to stop the violent

shaki ng.” Marionneaux al so describes in this affidavit that “in
treatnent | learned that | was having deliriumtrenens. As a
result | could no | onger properly take care of nyself, i.e., eat,

dress or think clearly.”

I n deposition testinony taken June 18, 1997, however, the
foll ow ng exchange occurred between G oendyke' s attorney and
Mar i onneaux:

Q (attorney): Does [your alcohol] problemrestrict your

ability to performyour daily tasks in any way?

A (Marionneaux): My daily tasks? Like the job I’ m doing
now?

Q Like the job you' re doing; |ike walking, breathing
taki ng care of yourself.

A: No, | can -- | can walk and breathe. | can dress nyself.
| can go to work. But, what’'s the -- it’s a big change
now. | have to do a lot of things. And there’s a |ot

of things | used to do that | can't do.

Q Like what?

A Well, | can’t go to places where people drinking al cohol.
| have to attend neetings every day. Just -- just --
it’s not -- I’"’mnot saying it’s worse, but it is
restrictions that you have. You have a different way
you have to live, you know. That you did -- you don’'t
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have as nmuch freedomto go as many places, is what |’'m
sayi ng.

But you are able to work?

Yeah.

And you are able to perform nost of your major life
activities or all of your major life activities wthout
any probl ens?

A: Yeah, | think.

Q>0

This deposition testinmony clearly conflicts with Marionneaux’s
affidavit. Marionneaux states in his deposition testinony that
he was able to performhis major life functions, including
dressing and taking care of hinself, without problens. His
subsequent affidavit, filed ten nonths | ater and one week before
oral argunent on the summary judgnent notions, states he could no
| onger eat, dress, or think clearly.

We do not consider Marionneaux's affidavit sufficient to
rai se a genuine issue of material fact regardi ng Mari onneaux’s
disability. “It is well settled that this court does not allow a
party to defeat a notion for sunmary judgnment using an affidavit
t hat inpeaches, w thout explanation, sworn testinony.” S WS

Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 495 (5th Gr. 1996);

see Albertson v. T.J. Stevenson & Co., Inc., 749 F.2d 223, 228

(5th Gr. 1984) (“[T]he nonnovant cannot defeat a notion for
summary judgnent by submtting an affidavit which directly
contradicts, w thout explanation, his previous testinony.”);

Darnell v. Target Stores, 16 F.3d 174, 176-77 (7th Cr. 1994).

Mar i onneaux offers no explanation for the conflict with his
deposition testinony, and his affidavit is therefore inadequate
to raise a genuine issue of material fact as to his disability.
Wth no other evidence suggesting Marionneaux was di sabl ed under
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the ADA, summary judgnent was appropri ate.?

I11. CONCLUSI ON
For the foregoing reasons, we find that the district court
correctly granted summary judgnent in favor of defendant-

appel l ee. The judgnent is AFFI RVED

2 G oendyke al so argues that the district court properly
granted sunmary judgnent because Marionneaux was not qualified to
work as a conmercial driver under regul ations pronul gated by the
United States Departnent of Transportation and that he was
termnated for a legitimate, non-discrimnatory reason. Because
we find no genuine issue as to Marionneaux’s |ack of disability
under the ADA, we do not reach these argunents.
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