UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T
No. 98-304127
Summary Cal endar

GLENN FALGOUST and ANGELA FALGOUST
Pl ai ntiffs-Appellants,
vVer sus
WAL- MART STORES, |INC. ET AL.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

(96- CV- 484- B- ML)
ApriT 12, 1999

Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Appel I ant d enn Fal goust is a sel f-descri bed “out spoken critic
of Wal-Mart’s” expansion into small towns. Hi s negative views
toward Wal -Mart apparently stem from his experience operating a
VWhite' s Auto store in Donal dsonville, Louisiana which he asserts he
was forced to sell because Wal-Mart opened a store in the sane
t own. He has appeared in radio and television interviews,
newspaper articles, and public appearances criticizing Wl-Mart
expansi on. He and his wife, co-appellant Angel a Fal goust, even
formed a consulting business, entitled “Wal - Mess,” to prevent Wl -
Mart expansion into small communities. During one television
interview, appellant appeared on “60 M nutes” and condemmed Wal -

Mart for having an adverse effect on his home town of

"Pursuant to 5THCOR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except for the
[imted circunstances set forth in 5THCR R 47.5. 4.



Donal dsonvi |l I e, Loui si ana.

To counteract the appellants’ negative canpaign, Wl-Mart
spokespersons al so nmade public appearances, including television
and newspaper interviews, on the subject of Wal -Mart expansion. 1In
one such television interview, broadcasted from Lancaster,
Pennsyl vania entitled “12:30 Live,” Wal-Mart’'s Drector of
Community Rel ations, Robert Cheyne, defended Wal-Mart from the
di sapproving “60 M nutes” broadcast that featured Fal goust. Based
on comments nade by Cheyne during that interview, the Fal gousts
sued Wal-Mart claimng that Cheyne defaned them I n addition,
appel l ants assert that various acts by Wal -Mart constituted unfair
trade practices in violation of Louisiana |aw. The magistrate
judge granted each of Wal-Mart’'s partial notions for sunmary
j udgnent and di sm ssed all of appellants’ clains.

STANDARD OF REVI EW

This court reviews the grant of summary judgnent de novo.

Summary judgnent is proper if “the pleadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with any
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as

a mtter of law” Fed. R Gv. P. 56(c); see also Celotex Corp. v.

Citrate, 477 U S. 317, 322-24, 106 S. C. 2548, 2252-53 (1986).
Under this standard, all fact questions nust be viewed in the |ight
nost favorable to the non noving party, and questions of |aw are

revi ewed de novo. See Hassan v. Lubbock Indep. Sch. Dist., 55

F.3d 1075, 1079 (5th Gr. 1995).



DI SCUSSI ON

1. Loui siana Unfair Trade Practices Act

Appellants initially argue that the magi strate judge erred in
di sm ssing their claimunder the Louisiana Unfair Trade Practices
Act (the “Act”). The Act provides that “[u]lnfair nethods of
conpetition and unfair or deceptive acts or practices in the
conduct of any trade or commerce” are unlawful. La. Rev. Stat.
Ann. 8 51:1405(A) (West 1987). Foll ow ng the |ead of Louisiana
appellate courts, we have held that the Act limts private suits

“to consuners and business conpetitors.” Gardes Directional

Drilling v. U S. Turnkey Exploration Co., 98 F.3d 860, 867-68 (5th

Cr. 1996); Delta Truck & Tractor, Inc. v. J.I. Case Co., 975 F. 2d

1192, 1205 (5th Gr. 1992).

The appel | ants argue that they are and were direct conpetitors
with Wal-Mart.! We disagree. Appellants first claimthat their
tire store directly conpeted with Wl -Mart. The record clearly
denonstrates, however, that by the tinme the all eged deceptive and
unfair trade practices occurred, the appellants were no |onger
involved in the tire business. Thus, they were not conpetitors of
Wal - Mart .

Appel l ants al so contend that they are current conpetitors with
Wl - Mart because they operate a consulting business opposi ng Wl -
Mart expansion. W disagree. Appellants run a consulting business

ained at battling Wal-Mart expansion while Wal-Mart runs an

!Appel l ants do not assert that they qualify as “consuners,” so we
address only whether they were “conpetitors” of Wal-Mart.
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international chain of retail stores. The parties are not
“[p] ersons endeavoring to do the sane thing and each offering to
perform the act, furnish the nerchandise, or render the service
better or cheaper than his rival.” Black’s LawDi ctionary 284 (6th
ed. 1990). Since the parties are not conpetitors, the Act does not

grant appellants a private right of action. See Gardes Directional

Drilling, 98 F.3d at 868. Therefore, the magi strate judge’ s grant
of summary judgnent was correct.
2. Def amat i on

Next, appel |l ants argue that Cheyne defaned t hem by naki ng the
follow ng comments on the “12: 30 Live” program

You' ve got to understand, 60 Mnutes is investigative
journalism They have an opi ni on before they produce the
show, and they' re going to go out and shoot enough film
to support their position. They did an excellent job of
that. | sinply believe that their position was entirely
wrong, not based on fact, and unfortunately, having
viewed much of the film for exanple with our Vice-
Presi dent Tom Saye, was very, very biased. One of the
nmost critical parts of that entire showthat offended al
of us at Wal-Mart was the reference to this little town
in Louisiana . . . Donaldsonville. | have letters from
the Mayor and leading citizens of Donal dsonville that
were witten to CBS after that program refuting all of
their clains that Donal dsonville is a dying town. The
| eadi ng gentl enen on that program d enn Fal goust, what
they didn't tell you on 60 Mnutes, is he wasn't driven
out of business, he sold his business at a significant
profit. They failed to nention that. They failed to
mention that businesses today have increased 50%in the
| ast 20 years in that city of Donal dsonville. They shot
the Mayor of Donaldsonville with a tape, he supported
VWl - Mart strength in that town. CBS refused or at | east
declined to use that portion. You can take pictures of
Washi ngton, D.C., Chicago, Detroit, possibly in this
county, that will nmake it |ook poor. |It’s exactly what
t hey did.

Al t hough appellants do not specify on appeal precisely which
remar ks defaned them they contend that Cheyne’s rebuttal of the 60
4



M nut es broadcast harned their ability to function as consul tants.
I njury, however, is just one of several factors that nust be proven
to succeed in a defamati on action. Louisiana plaintiffs nust al so
show that the defendant published defamatory words that were
comuni cated to sone person, that the alleged defamatory renarks
were false, and the speaker acted with actual malice (in the case

of public figures). See Cangelosi v. Schwegnann Bros. G ant Super

Mts., 390 So.2d 196, 198 (La. 1980). Since appellants arelimted
public figures,? summry judgnment should be granted for the
def endant unl ess the plaintiffs have proven by cl ear and convi nci ng
evi dence that a genui ne issue of actual nalice exists.® See Ronero

V. Thonson Newspapers (Wsconsin), Inc., 648 So.2d 866, 869 (La.

1995) . Proving actual malice is a difficult burden, especially
since proof that the defendant published false statenents is not,

by itself, sufficient to denonstrate actual malice. See Kaufman

113 F. 3d at 560; Bose Corp. Vv. Consuners Union of United States,

Inc., 466 U.S. 485, 511, 104 S. C. 1949, 1965 (1984). “As long as

a defendant does not act knowing his statenent is false or with

reckless disregard of its truth, actual mlice will not be
2The appellants do not contest their status as “linmted public
figures.” That they neets all of the qualifications is irrefutable

since they have “thrust thenselves to the forefront of particul ar public
controversies in order to influence the resolution of the issues
invol ved.” Gertz v. Robert Welch, Inc., 418 U. S. 323, 345, 94 S. C
2997, 3009 (1974).

3“Actual malice” exists when the speaker realizes his statenent was
fal se or speaks with reckless disregard of whether it was fal se. See
New York Times Co. v. Sullivan, 376 U S. 254, 279-80, 84 S. Ct. 710, 726
(1964); Peter Scalamandre & Sons, Inc. v. Kaufman, 113 F.3d 556, 560
(5th Cir. 1997).




present.” Kaufnman, 113 F.3d at 561

Al t hough portions of Cheyne’s coments were technically
i naccurate, appellants have failed to show that he nade the
statenents knowi ng of their falsity or with reckl ess di sregard for
the truth. For instance, Cheyne stated that, “what they didn’t
tell you on 60 Mnutes, is [Falgoust] wasn't driven out of
busi ness, he sold his business at a significant profit.” The
“tal king points,” however, from which Cheyne based his remarks,
shows what he intended to say: “the new owner of the tire store
which M. Falgoust sold, is we understand, doing just fine and
maki ng a profit.” Appellant has produced no clear and convi ncing
record evidence denonstrating that Cheyne intended to mslead his
audi ence or acted wth “actual malice.” Rather, a conparison of
the two statenments and the record shows that he nmade an honest
error.

Mor eover, Cheyne’s comments are not defamatory vis-a-vis the
appel l ants because a third party watching the “12: 30 Live” program
woul d not “have reasonably understood the communi cation, taken in

context, as intended in a defamatory sense.” Davis v. Borskey, 660

So.2d 17, 22 (La. 1995). Cheyne’s remarks were not about the
appel l ants--he referred to the | ack of objectivity denonstrated by
“60 Mnutes” and its bias in reporting the events in
Donal dsonville. Cheyne nerely referred to the Fal gousts’ sal e of
their tire business as an exanple in which “60 Mnutes” failed to
report accurately on WAl-Mart’s inpact. Even if the conmment was

i naccurate, it was not intended to defanme the appellants, nor did



Cheyne’s remarks accuse the appellants of being untruthful or
expose themto public ridicule. See id. Thus, their defamation
claimfails.

Appel l ants refer to other all eged defamatory st atenents,
but as these referred to the town of Donal dsonville, appellants
state no claimon their own behal f.

CONCLUSI ON
Finding no reversible error, the magistrate judge s order
granting sunmary | udgnment for appel l ee \Wal - Mart St ores,

| ncorporated i s AFFI RVED



