IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30410
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
Rl CKEY JEROME ROGERS,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Mddle District of Louisiana
USDC No. 96- CR- 19- ALL
March 18, 1999

Before KING Chief Judge, STEWART and PARKER, Circuit Judges.
PER CURI AM *

Ri ckey Jerone Rogers appeals the sentence he received
followng remand by this court. Rogers argues that the burden of
proof at his sentencing should have been the reasonabl e doubt
standard. Because Rogers raises this issue for the first tinme on

appeal, we review for plain error. See United States v.

Calverley, 37 F.3d 160, 162-164 (5th Cr. 1995) (en banc); see

also United States v. A ano, 507 U. S. 725, 731-36 (1993).

| nasnuch as Rogers received 131 nonths of inprisonnent for each

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of his burglary convictions, and the statutory maxi num for each
conviction is 240 nonths of inprisonnment, Rogers has not shown
that the district court’s findings dramatically altered its

sentenci ng options necessitating a higher burden of proof. See

United States v. Mergerson, 4 F.3d 337, 342 (5th Cr. 1994).

Rogers argues that the district court abused its discretion
in departing upward on his sentence. After reviewing the record

and the briefs of the parties, we hold that the district court

did not abuse its discretion in departing upward. See United

States v. Ashburn, 38 F.3d 803, 807 (5th Cr. 1994)(en banc).

The district court gave acceptable reasons for departing upward.

See United States v. lLaury, 985 F.2d 1293, 1310 (5th Gr. 1993).

Rogers al so contends that the district court’s cal culation
of his crimnal history | evel was erroneous because sone of the
charges were “related of fenses” and sone in which he was not
represented by counsel. This issue is beyond the scope of renmand

and could have been raised in his first appeal. See United

States v. Marnolejo, 139 F.3d 528, 530-31 (5th Cr. 1998), cert.

denied, 119 S. C. 622 (1998).
AFFI RVED.



