IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-30388
Summary Cal endar

Janes Gautr eaux
Pl ai ntiff-Appellant,

ver sus
Anne Lauderdal e; et al
Def endant s,
Unidentified Party: United States

of America
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97-CV-2789-D)

Decenber 8, 1998
Bef ore H G3 NBOTHAM JONES and DENNI'S, Circuit Judges.
PER CURI AM *
Gautreaux appeals the district court’s grant of a notion to
dismss in favor of the United States. W affirm
Gautreaux filed a lawsuit in state court against Anne

Lauderdale alleging libel, slander and invasion of privacy.

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Gautreaux and Lauderdal e were both enpl oyees of the United States
Army Corps of Engi neers-- New Oleans District. Shortly before the
state trial, the US. Attorney certified that Lauderdale, an
enpl oyee of the United States, was acting within the scope of her
enpl oynent. Pursuant to the Westfall Act, the United States, the
appellee in this action, was substituted for the federal enployee
as a party defendant. 28 U.S.C. 8§ 2671-80.

The United States renoved the case to federal district court.
The district court properly denied Gautreaux’s notion to renmand.
Under subpart (d)(2) of the Westfall Act remand is not permtted,
where, as here, an action is brought in state court against the

federal enployee and the Attorney Ceneral certifies scope, the

action "shall be renoved”, "the United States shall be
substituted", and the "certification ... shall <conclusively
establish scope ... for purposes of renoval." Grcia v. United

States, 88 F.3d 318, 322 (5th Cr. 1996). After review ng the
certification under Louisiana law, the district court ruled that
Lauderdal e was acting within the course and scope of her federal
enpl oynent . Specifically, the district court agreed with the
Uni ted St ates t hat Lauderdal e’ s conduct constituted
“whistleblowng” and was wthin her scope of enploynent.
Therefore, the district court denied Gautreaux’s notion to renmand
and granted the United States’ notion to dismss on sovereign
i muni ty grounds.

This court conducts a de novo review of an Attorney Ceneral's

certification of scope of enploynent. Garcia, 88 F.3d at 320-21.



We, like the district court, give no judicial deference to the

Attorney Ceneral's findings. WIllians v. United States, 71 F.3d

502, 505-06 (5th G r.1995). Nonetheless, the burden of proof |ies
wth the plaintiff to show that the Attorney General's initial

deci sion was incorrect. Palner v. Flaggnman, 93 F. 3d 196, 199 (5th

Cr. 1996).

Under Louisiana law, an enployee’s conduct is within the
course and scope of her enploynent if the conduct is of the kind
that she is enployed to perform occurs substantially wthin the
authorized limts of tine and space, and is activated at least in

part by purpose to serve her enployer. Ogeron v. MDonald, 639

So.2d 224, 226-27 (La. 1994). The followng factors are used by
Loui siana courts in assessing whether an enployee’s conduct is
within the scope of her enploynent:

(1) whether the tortious act was primarily enploynent rooted;

(2) whether the conduct was reasonably incidental to the
performance of the enployee's duties;

(3) whether the act occurred on the enployer's prem ses; and

(4) whether it occurred during the hours of enploynent.

Baunei ster v. Plunkett, 673 So.2d 994, 996-997 (La. 1996)
Al four of these factors do not need to be net before liability
may be found. 1d. at 997. Instead, the particular facts pertaining
to Lauderdal e’ s actions nust be anal yzed to determ ne whet her her
conduct was within the scope of her enploynent. |d.

The Governnent clains that Lauderdale's alleged actions of

invasion of privacy and |ibelous or slanderous conmunication



constituted "whistleblow ng" activity authorized by Congress.
According to Section 2302 of Title 5 of the United States Code, any
enpl oyee who has authority to take personnel action, |ike Gautreax,
shall not threaten to take a personnel action against another
enpl oyee for a disclosure of informati on which the second enpl oyee
reasonably believes evidences gross m snmanagenent or an abuse of
authority. 5 U S C § 2302(b)(8)(A) (ii).

In this case, after retrieving sone notes from Gautreaux’s
desk while he was on vacation, Lauderdale reported what she
bel i eved was an abuse of authority by Gautreaux when she discl osed
his notes about an enployee survey. Anmong ot her coments,
Gautreaux’s notes stated, “From here on, when | ask for sone work
3tinmes &1 don't get it, people are going to be mserable.” The
Government maintains that Lauderdal e’ s disclosure of an abuse of
power by a federal enployee is attributable to the business of the
federal governnent.

In contrast, Gautreaux argues that Lauderdale’ s act of
invasion violated Arny regulations and was done purely out of
ani nosity. Furthernore, Gautreaux clains that Lauderdale s act
does not constitute whistleblowing because he did not nake
“retaliatory threats” as defined by 5 U S.C. § 2302. Gautreaux,
however, bears the burden of proof to show that the Attorney
General's initial decision was incorrect. Palner, 93 F.3d at 199.

After reviewi ng Gautreaux’s clains and the facts of this case,
we agree with the district court that Gautreaux has failed to carry

his burden of proof. Applying the four Louisiana scope of



enpl oynent factors, we find that Lauderdal e s conduct was primarily
enpl oynent rooted because the whistleblow ng disclosure was
attributable to the federal governnent’s business of maintaining
control over its enployees. |In addition, the conduct was cl osely
related in tinme and place as it occurred during work hours at the
Corps’ office. Accordingly, the judgnment of the district court is

AFFI RVED.



