UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 98-30375

(Summary Cal endar)

ROBI N GASSI E; M CHAEL BUCCI ERQ, JR.;
UNI DENTI FI ED PARTI ES,

Pl aintiffs-Appellants,
vVer sus
SMH SWSS CORPORATI ON FOR M CRCELECTRI C AND
WATCHMAKI NG | NDUSTRI ES LI M TED, ET AL.,

Def endant s,
SWH US, incorrectly sued as SWH US | NC., SIVH
SOCIETE SU SSE DE M CRCELECTRONICS  ET
HOROLOGERI E SA, incorrectly sued as SWH Sw ss

Corporation for Mcroel ectric and Wat chmaki ng
| ndustries, Limted,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97-CV-3557-GQ

Novenber 24, 1998
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM ~

Robi n Gassi e and M chael Bucciero, Jr., appeal the denial of

Pursuant to 5TH CR. R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



their notion to remand for |ack of subject matter jurisdiction and
the dismssal of their clains. W remand for further factua
devel opnent on subject matter jurisdiction.

I

Gassie and Bucciero filed a class action in state court
agai nst SMH Swi ss Corporation for M croel ectroni c and Wat chmaki ng
| ndustries, Ltd., and SMH (U.S.) Inc. (“SvWH), the manufacturers
and sellers of Swatch watches. They asserted fraud, negligent
m srepresentation, negli gence/ products liability, breach of
warranties, punitive danmages and battery based on the allegation
that the | eaching of tritium a radioactive isotope,?! from Swat ches
worn by them had caused “cell disruption.”

SMH renoved this suit to federal court based on the Price-
Anderson Act, 42 U S C 8§ 2210(n)(2) (1995), and preenption.
Gassi e and Bucciero noved to remand. The district court denied the
request, concluding that the Price-Anderson Act established

subject matter jurisdiction.?

1 Tritiumis “a radioactive isotope of hydrogen with atons of three
tinmes the nmass of ordinary light hydrogen atons.”  M:RR AV WEBSTER S COLLEG ATE
D cTioNaRY 1265 (1994).

2 In denying the notion to remand, the district court made the
fol |l owi ng observation:

Al t hough Defendants attenpt to present two argunents for renoval,
narmely the Price-Anderson Act and conplete preenption based on
pervasive federal regulations of tritium the federal regulations
Def endants rely upon are nmerely a supplenent to the Price-Anderson

Act . If the Price-Anderson Act does not provide federa
jurisdictioninthis case, the federal regul ati ons promul gat ed under
it will not provide federal jurisdiction either. Therefore,

Def endant s’ argunent for renoval jurisdiction depends upon whet her
the Price-Anderson Act applies in this case.

Inits brief, SWMH agreed with this discussion, calling it “correct[].”
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SMH noved to dismss all clains. The district court granted
this request as to the products liability/negligence, breach of
warranties, punitive danmages and battery clains. Finding the fraud
and negligent m srepresentation clains insufficient to satisfy the
pl eadi ng requi renent set forth in Federal Rule of G vil Procedure
9(b), it gave Gassi e and Bucciero ten days to anmend their conpl aint
to cure this shortcom ng. Wen Gassie and Bucciero failed to file
an anended conplaint, it dismssed the outstanding clainms and
entered judgnent for SMH  (Gassie and Bucciero tinely appeal ed.

|1

We address the question of subject matter jurisdiction before
considering the appeal’s nerits. See Marathon Q1 Co. v. Ruhrgas,
145 F.3d 211, 216-17 (5th Gr. 1998) (en banc). SWMH, as the
renmoving party, bears the burden of establishing subject matter
jurisdiction. See Frank v. Bear Stearns & Co., 128 F.3d 919, 921-
22 (5th Gr. 1997) (considering whet her or not renoval jurisdiction
exists). It maintains that the Price-Anderson Act accords subject
matter jurisdiction. The Act states the foll ow ng:

Wth respect to any public liability action arising out

of or resulting from a nuclear incident, the United

States district court where the nuclear incident takes

pl ace, or in the case of a nuclear incident taking place

outside the United States, the United States District

Court for the District of Colunbia, shall have ori gi nal

jurisdiction without regard to the citizenship of any

party or the anmount in controversy. Upon notion of the
defendant or of the [Nuclear Regulatory] Conm ssion

[ " Comm ssion” or “NRC’'], or the Secretary [of Energy], as

appropriate, any such action pending in any State court

(i ncluding any such action pending on August 20, 1988)

or United States district court shall be renoved or

transferred to the United States district court having
venue under this subsection

-3-



42 U.S. C. 8§ 2210(n)(2) (1995). Through a series of interl ocking
propositions, SMH endeavors to establish this case as falling
withinthis provision (“8 2210(n)(2)”). Awpublic liability action,

which 8 2210(n)(2) concerns, is “any suit asserting public

liability”))that is, “any legal Iliability arising out of or
resulting from a nuclear incident.” ld. 88 2014(w), (hh). A
nuclear incident, in turn, is “any occurrence, including an

extraordinary occurrence, within the United States causing, within
or outside of the United States, bodily injury, sickness, diseases,
or death . . . arising out of or resulting fromthe radioactive,
toxic, explosive or other hazardous properties of source, special
nucl ear, or byproduct material.”® 1d. 8§ 2014(q). Tritium the
material at issue, is a byproduct material because NRC regul ati ons
“specifically designate” it as one and “extensively regulate its
use in watches and other tinepieces.”* See 10 CF.R pts. 30, 32
(1998).° This logic, SMH says, places this case within 8§
2210(n)(2)'s confines.

8 Source material is “(1) uranium thorium or any other material which

is determ ned by the Comnm ssion pursuant to the provisions of section 2091 of
this title to be source material; or (2) ores containing one or nore of the
foregoing materials, in such concentration as the Commi ssion nay by regul ation
determine fromtinme to time.” 42 U.S.C. § 2014(z). Special nuclear material is
“(1) plutonium uraniumenriched in the isotope 233 or in the isotope 235, and
any other material which the Conm ssion, pursuant to the provisions of section
2071 of this title, determines to be special nuclear material, but does not
i ncl ude source material; or (2) any naterial artificially enriched by any of the
foregoing, but does not include source material.” Id. 8§ 2014(aa). The
definition of byproduct material appears infra.

4 SMH nai ntai ned below that tritium by virtue of being a radioactive
material, comes within 8 2210(n)(2). The district court agreed.

5 Parts 30 and 32 regard the donestic |icensing of byproduct material
Tritiumis mentioned in the following sections of those parts: 30.15, 30.19,
30.55, 32.14-.15, 32.22, 32.40, 32.53-.56, 32.71 and 32.101. See 10 C F.R pts.
30, 32 (1998).
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We find SMH s argunent persuasive until the final step, which
draws a |ink between byproduct material and tritium?® A byproduct
material is “(1) any radioactive material (except special nuclear
material) yielded in or nade radioactive by exposure to the
radi ation incident to the process of producing or utilizing special
nucl ear material, and (2) the tailings or wastes produced by the
extraction or concentration of wuranium or thorium from any ore
processed primarily for its source material content.”’” 42 U.S.C
8§ 2014(e) (1995). The NRC regulations to which SWVH points adopt
the first part of this definition. See 10 CF.R 8 30.4 (1998).
They al so frequently discuss tritium see id. pts. 30, 32; indeed,
in one instance, tritium and byproduct material are nentioned in
the sane breath, see id. 8 30.15. The regul ations, however, fai
to indicate whether they concern all tritiumor just tritiumthat
is byproduct material. See 1 STENSVAAG, supra 88 4.17 n.12, 4.19
(“Accel erator-produced radionuclides are not byproduct materials
because they do not result fromthe utilization of special nuclear
materials or the processing of source materials.”) (“the
definition [of byproduct material] technically includes only
materi al yielded or made radi oactive by certain processes”). This
silence raises the foll ow ng questions:

(1) Is all tritium byproduct material ?

6 Whet her or not tritiumis a byproduct material is a question of fact.

! “Unli ke the definitions of source and special nuclear naterials, the

.o definition of byproduct material does not expressly confer power on an
admnistrative agency to expand on the statutory definition.” 1 Join MARK
STENSVAAG, HazARDOUS WASTE LAW 8 4. 17 (1993).
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(2) If not, is tritiumused by SWVH byproduct material ?
The present record provides no answers to these queries. It does
not include evidence that either tritiumgenerally or tritiumused
by SVMH is “radioactive materi al (except special nuclear material)
yielded in or nmade radioactive by exposure to the radiation
incident to the process of producing or utilizing special nuclear
material.” Because of this, we conclude that this case should be
remanded to the district court to develop facts sufficient to
resol ve whether or not all tritiumis byproduct material and, if
not, whether or not the tritiumused by SVHis byproduct material .®
See United States ex rel. Mss. Rd. Supply Co. v. H R Morgan,
Inc., 528 F.2d 986, 986-87 (5th Cr. 1976) (per curiam (remandi ng
for devel opnent of facts critical to resolving subject matter
jurisdiction); cf. Marathon G|, 145 F. 3d at 225 (“Because of the
novelty of sone of the subject-matter jurisdiction clains, and
because our court has been understandably pre-occupied in
reconciling the confused state of our precedent concerning a
district court’s obligations, we remand the i ssue of whether there
exists federal subject-matter jurisdiction to the able district
court for its determnation in the first instance.”).

|V

W REMAND this case for further factual devel opnent on the

i ssue of subject matter jurisdiction. After the district court

acquires sufficient facts, it should reconsider whether or not it

8 We expect that the infornati on needed to answer the questions can be

ascertained wi thout much discovery. For exanple, testinony by a know edgeabl e
nmenber of the NRC s staff m ght be enough.
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possesses subject matter jurisdiction.



