IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30318
Summary Cal endar

DELENE GRI FFI'N, LORI TERREBONNE, BUFFY PLAI SANCE
Pl ai ntiffs-Appellees,

V.

DELCHAMPS, | NC.
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(96- CV-233-9)

March 12, 1999
Bef ore KING Chief Judge, BARKSDALE and STEWART, Circuit Judges.
KING Chief Judge:”

Def endant - appel | ant Del chanps, Inc. appeals fromthe
district court judgnent entered after the jury returned an
adverse verdict in this lawsuit brought pursuant to Title VII, 42
U S. C 88 2000e to 2000e-17. We affirmin part and reverse in
part the judgnent of the district court, and remand to the

district court for entry of an anended j udgnent.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| . BACKGROUND AND PROCEDURAL HI STORY

Plaintiffs-appellees Delene Giffin, Lori Terrebonne, and
Buffy Pl ai sance (B. Pl aisance)(collectively, plaintiffs), forner
enpl oyees of defendant-appel | ant Del chanps, Inc. (Del chanps),
filed suit on January 18, 1996, alleging the existence of a
hostile work environnment based on sex, constructive discharge,
and intentional infliction of enotional distress. The district
court conducted a jury trial fromMay 19, 1997 to May 21, 1997.
After the district court denied Del chanps’s notion for judgnent
as a matter of |law nade at the close of plaintiffs’ case and re-
urged at the close of evidence, the jury returned a verdict in
favor of plaintiffs, awardi ng them back pay, front pay,
conpensatory damages, and punitive danmages. On Novenber 12,
1997, the district court issued a judgnent nodi fying the nonetary
awar ds, which was nmade final by the district court’s March 13,
1998 denial in part of plaintiffs’ notion to anmend the judgnent.?
Del chanps filed a tinely notice of appeal on March 31, 1998.

The facts pertinent to this appeal are as foll ows:

Plaintiffs all were enployed by Delchanps in Cut Of,

1 The ultimate damage awards were as follows: Giffin--
$9200 i n back pay, $2690 in front pay, $35,000 in conpensatory
damages, $40,000 in punitive damages, and $15, 000 for intentional
infliction of enotional distress; Terrebonne--%$3400 i n back pay,
$1506 in front pay, $15,000 in conpensatory danages, $58,400 in
puni tive damages, and $30,000 for intentional infliction of
enotional distress; and B. Plaisance--%$9200 in back pay, $112 in
front pay, $25,000 in conpensatory damages, $40,000 in punitive
damages, and $15,000 for intentional infliction of enotional
di stress.



Loui siana, until their resignations in July 1995.2 During their
tenures with Del chanps, Giffin and B. Plaisance worked as
cashiers, dairy clerks, and frozen food clerks. Terrebonne
wor ked as a produce clerk. Al three contend that from m d-1994
until the time of their resignations in md-1995, a hostile work
envi ronnent based on their sex existed, which led ultimately to
their constructive discharge.

During the relevant tinme period, Allen Berthelot served as
store manager, Kelly Kirchhoff and Earl Hebert served as
assi stant managers, Kerry Plaisance (K. Pl aisance) was the head
stock clerk,® and Tony Leger was the nmeat market manager.

Plaintiffs testified at trial that, during their enploynent,
mal e enpl oyees engaged in “chrone shots,” neani ng they woul d use
the polished mrrors underneath the refrigerator cases to | ook up
wonen’s skirts and shorts. According to Giffin, the chronme
shots began as early as 1993, and increased in frequency in 1994
to a regular weekly basis, with nore and nore nal e enpl oyees
participating as tine went on. Anpong ot her mnal e enpl oyees,
plaintiffs observed store manager Berthelot, K. Plaisance, and
Leger engage in chrone shots.

Plaintiffs also testified that they observed nal e enpl oyees,

2 @iffin had been enployed at Del chanps’'s Cut Of,
Loui si ana store since 1982, and Terrebonne had been enpl oyed
there since 1990. B. Pl aisance began enpl oynent w th Del chanps
in 1987 at a different location, and transferred to the Cut Of,
Loui siana store in 1991.

3 K. Plaisance and plaintiff-appellee B. Plaisance are not
rel at ed.



i ncluding Berthelot, K Plaisance, and Leger, pass around wonen’s
magazi nes. On one occasion, Berthelot showed Giffin a magazi ne
containing pictures of wonen’s breasts, and | ater showed the sane
pictures to a truck driver in her presence. Terrebonne testified
that K Pl ai sance showed her a magazi ne containing pictures of
wonen’ s breasts, and that she overheard Berthel ot discuss a
magazi ne depi cti ng honosexual nmen. B. Plaisance testified that,
in 1995, she began to wal k abruptly away from store nmanager
Bert hel ot when he showed her magazines with sexual pictures such
as wonen’s bare breasts. On one such occasion, Berthelot pulled
her aside and asked her whether she had a “problem” She
responded that she believed the workpl ace should be a nore
pr of essi onal environnment and that personal nmatters should be |eft
at hone. Berthelot responded that she had an “attitude problem”
When B. Pl ai sance asked what Berthel ot wanted fromher, he told
her he wanted her to laugh at their jokes and “have fun with it.”
She replied that she would not, and he again told her that she
had an attitude problem B. Plaisance testified that she felt
Berthel ot was threatening her job by stating that she had an
attitude problem

Plaintiffs further testified that they wtnessed mal e
Del chanps enpl oyees, including Berthelot, K Plaisance, and
Leger, follow femal e custoners around the store. Giffin
testified that Berthelot, the store manager, would call other

mal e enpl oyees on the store’s market phone to informthemthat an

attractive wonman was entering the store, or he would ask themto



nmeet in a certain aisle over the public address system at which
point they would follow the custonmer around. Plaintiffs
testified that they overheard mal e enpl oyees guessing the col or
of female custoners’ underwear or whether they were wearing bras.
Giffin stated that she overheard the nmen comment on the
appearances of female custoners, including a remark by Leger
about a woman’s breasts--"Wuldn't you like to snother in that?”
B. Plaisance testified that this behavior occurred once or tw ce
a week in 1994, and continued in 1995. Terrebonne w tnessed
t hi s behavi or approxi mately once a week in 1994, and al nost every
day in 1995. According to Giffin, the nen also played a gane
they called “the stock gane,” in which the nen would state
whet her they would be willing to “do” a particul ar custoner.
Giffin and B. Plaisance testified about an occasion on
which Giffin overheard Berthelot and K Pl ai sance discuss B
Pl ai sance’ s breasts when she entered the store on her day off.
B. Pl aisance stated that she wore a short-sleeved ribbed, fitted
shirt, and that K Plaisance and Berthel ot had stared at her
chest, making her feel very unconfortable. According to Giffin,
K. Pl ai sance remarked that he had not realized that B. Plaisance
was so “stacked,” and Berthel ot nodded in agreenent.
All three plaintiffs testified that they overheard nal e
enpl oyees, including K Plaisance, Berthelot, and John Lirette,
di scuss videotapes with lurid sexual content. Specifically, one
vi deot ape featured sexual acts between wonen and ani nal s.

Plaintiffs overheard nal e enpl oyees di scuss a scene fromthe



vi deot ape in which a woman had sex with a horse.* Terrebonne
al so overheard Berthel ot and K. Pl ai sance di scuss anot her

vi deot ape in which, during a skit, a naked woman ran around a
st age.

All three plaintiffs further testified that K Pl ai sance
frequently used of fensive | anguage including “fuck” and “bitch,”
and that his | anguage worsened during 1995. Giffin testified
about an occasi on on which K Plaisance infornmed her that he had
received a “blow job” fromhis wfe through the wi ndow of his new
pi ck-up truck, and that it was the best “blow job” he had ever
received. Terrebonne also testified that K Plaisance told her
that his wife gave hima “blow job” through the back w ndow of
his new truck to “bless” it.

On anot her occasion, K. Plaisance questioned Giffin across
the sales floor fromtwenty feet away as to whet her she gave her
husband “blow jobs.” Giffin was offended by his question, and
told himnot to speak to her that way. K. Plaisance replied that
he was going to ask her husband whet her she gave him “bl ow jobs.”
Giffin wal ked away.

B. Plaisance testified that K Plaisance would frequently
remark that he would Iike to have sexual relations with
particular female custoners. According to her testinony, K

Pl ai sance’ s | anguage becane worse in 1995. She testified that he

4 According to Terrebonne, she also overheard Lirette say,
“there was this woman that was fucking a goat,” and overheard K
Pl ai sance say, “there was this wonman that was fucking a dog,” and
“she was sucking the dog’'s dick, and then the dog was |icking her
pussy.”



once asked her if she “shaved [her] pussy.” When she replied
that it was none of his business, he | aughed and said “You know
you like it.” She further testified that, in 1995 K Plaisance
asked her if she would “fuck” him to which she responded that
she did not want himto talk to her that way.

Terrebonne testified that twice a week K. Pl ai sance woul d
describe an affair he was having with a married woman, stating
t hat she gave good “blow jobs” and that he would like to “fuck”
her again. According to Terrebonne, he al so described an
occasi on on which he had taken a wonman to a bowing alley, tried
to “fuck her,” but because she was “too dry” she gave hima “bl ow
j ob” i nstead.

Terrebonne further testified that K Pl ai sance frequently
made vul gar comrents to her about custoners, such as “Oh, |I'm
going to cone on her,” or “l bet her pussy stinks.” Terrebonne
testified that, by 1995, K. Pl aisance was directing offensive
comments to her every day. For exanple, she testified that every
day he would say to her, “Wen are you going to let ne fuck you?
| just want to fuck you once, maybe tw ce,” al nost every day he
woul d tell her that he wanted to “conme” on her, about three tines
a week he would grab his crotch and tell Terrebonne to “suck
this,” every day he would ask her, while she was working in the
cooler, if her nipples were hard, and once he asked her if she
was wearing underwear. According to Terrebonne, K. Plaisance
i gnored her repeated requests to | eave her al one.

In addition to the vul gar | anguage, B. Plaisance testified



about an occasion on which assistant manager Kirchhoff wal ked
into the wonen’s restroom after she had passed hi mon her way
into the restroom She was standing outside the stall with her
shirt tucked under her chin, trying to zip her pants, when
Kirchhoff wal ked in. Both her bra and her underwear were
exposed. Kirchhoff stood and stared, and B. Pl ai sance becane
upset and ran out of the restroom She reported the incident to
assi stant nmanager Hebert, who did not respond, and to store
manager Berthelot, who rolled his eyes and wal ked away.
Terrebonne testified concerning three occasions on which K
Pl ai sance fondl ed her bottom The first incident occurred in
January 1995 when K. Pl ai sance brushed past her and rubbed his
hand on her bottom Terrebonne turned around, hit him and told
himnot to do it again. He then tried to do it again, and said,
“Qooh, that felt good, |I'mgoing to do it again.” She again told
himto | eave her al one, and was upset by the incident. The next
i ncident occurred in early May 1995. K Pl aisance passed
Terrebonne in an aisle and pinched her on the bottom She told
himnot to do it again, and he nade a notion toward her breast as
t hough he were going to touch it. She again told himto |eave
her al one, at which point he knelt down on a case of nerchandi se,
scooted it over in front of her, and said, “Wll, I'’mgoing to
accidentally touch your breast.” Terrebonne then wal ked away.
The final incident occurred in late May 1995. K. Pl ai sance
approached Terrebonne from behi nd and grabbed her bottomw th

bot h hands as she drank froma water fountain. She told himto



stop, and he said, “Cone on, you know you like it.” This
i nci dent caused Terrebonne to cry. She later told B. Pl ai sance
about the incident after B. Plaisance w tnessed her crying.?®
Plaintiffs nmade several conplaints to their supervisors
about the behavior occurring at the store. At the end of 1994 or
t he begi nning of 1995, B. Plaisance told assistant manager Hebert
that she was of fended by the chronme shots and by nal e enpl oyees
follow ng around femal e custoners. She testified that Hebert did
not say nmuch in response, but did not seem surprised. As
di scussed above, B. Plaisance also testified that she inforned
Hebert about the incident in which assistant nmanager Kirchhoff
wal ked into the wonen’s restroom while she was partially
undressed, but that Hebert did not respond. She then inforned
Berthel ot of the incident, but he responded by rolling his eyes
and wal ki ng away, and seened upset with her after she reported
it.
In June 1995, plaintiffs and anot her femal e Del chanps
enpl oyee requested a neeting with Berthelot to discuss the
wor ki ng conditions at the store. At the neeting, B. Plaisance
told Berthelot that she was of fended by K. Pl aisance’s vulgarity

and i nformed himof one of the incidents in which K Plai sance

> B. Plaisance testified that she witnessed K Pl aisance
cone out of the back of the store, |aughing with another nale
enpl oyee. K. Plaisance then asked her, “Wat would you do if |
woul d grab you on the ass?” She responded, “I would hit you.”
He replied, “Yeah, | thought so.” At this point, she went into
the back of the store and observed Terrebonne crying. She
testified that Terrebonne |later told her that K Pl ai sance had
gr abbed Terrebonne’s bottom



had touched Terrebonne’s bottom Berthelot’s responded by
pretendi ng he was playing the violin--a gesture that signaled to
B. Pl ai sance that he thought they were “just a bunch of wonen up
there whining.” At that point, Berthelot left the neeting. Wen
he returned a few mnutes |later, he began to tal k about
schedul i ng, an issue that the wonen had not raised during the
nmeeting. B. Plaisance attenpted to return the discussion to the
i nappropriate behavior occurring at the store, but Berthel ot
merely continued discussing scheduling. The entire neeting
|asted ten or fifteen mnutes. Conditions at the store did not

i nprove after the neeting. |In fact, B. Plaisance testified that
t he of fensi ve behavi or continued, and that nal e enpl oyees began
to treat the wonen with hostility. For exanple, she testified

t hat Berthel ot becane very abrupt wth her, jerked papers out of
her hands, and gave her fewer breaks.

At the end of June 1995, Giffin asked Berthelot to cal
Johnny Smth, the area supervisor, to cone in for a neeting.
Smth cane to the store that afternoon and net separately with
Giffin, B. Plaisance, and Terrebonne. Berthelot was present at
each neeting. During Giffin s neeting, she conplained to Smth
about K. Plaisance’s vulgarity. She testified that Berthel ot
tried to interrupt her during the neeting, and that she felt
unconfortable having himthere. She further testified that

conditions did not inprove after the neeting and that the

10



hostility grew worse.®

During B. Plaisance’ s neeting, she inforned Smth about K
Pl ai sance’ s vul gar | anguage, about the episode where K. Pl ai sance
had grabbed Terrebonne’s bottom and about a question that she
had heard that Berthel ot had asked K Pl ai sance--“was he getting
any from|[Terrebonne]?” She testified that Smth turned to
Bert hel ot and asked whether that was true. Berthelot denied it,
and Smth appeared to take his denial at face value. B
Pl ai sance testified that she felt unconfortabl e having Berthel ot
at the neeting because she felt he was part of the problem and
because she feared retaliation. According to her, conditions
wor sened after the neeting.

During Terrebonne’s neeting, she told Smth about the tines
that K Pl ai sance had touched her w thout perm ssion and about K
Pl ai sance’s vulgarity. Terrebonne testified that she felt
unconfortable with Berthelot’s presence at the neeting and that
she felt she could not tell Smth everything she wanted to
because Berthelot was there. She testified that, after the
nmeeting, the behavior and the hostility continued. For exanple,
she testified about an incident in which Leger, appearing very
upset, cane “flying toward” her with a neat cart. The neat cart

hit the buggy she was using, which hit her. She was very upset

6 Later, near the end of Giffin's enploynent, she also
conplained to Smth about K Plaisance’ s question to her
regar di ng whet her she gave her husband “bl ow j obs.”

11



by the incident because she felt Leger was trying to hurt her.’
Smth later issued K. Plaisance a witten reprinmnd, which stated
that off-col or jokes and i nnuendos giving the appearance of

sexual harassnent woul d not be tol erated.

Al three enpl oyees resigned their positions in July 1995,
and went to work at a new Wal - Mart superstore opening in the
ar ea.

On appeal, Del chanps argues that the evidence was
insufficient to support the jury' s verdict because plaintiffs did
not prove the existence of a hostile work environnent based on
sex, that the evidence did not establish that Del chanps is
| egal ly responsible for any hostile work environnment that may
have existed, that plaintiffs did not prove constructive
di scharge, that plaintiffs did not prove intentional infliction
of enotional distress, that certain damge awards were
i nappropriate, that the district court erroneously instructed the
jury, and that the district court erred by admtting certain
testinony. W exam ne each contention in turn.

. STANDARD OF REVI EW

This court nust consider the evidence in the |ight nost

favorable to the prevailing party below, drawing all reasonable

inferences in favor of the jury’'s verdict. See Weller v.

Ctation Ol & Gas Corp., 84 F.3d 191, 194 (5th Cr. 1996);

7 She later conplained to Smith about Leger’s behavior. He
appeared unconvi nced by her story. She testified that she said
to Smth, “You look at ne |ike you don’t believe ne,” to which he
replied, “I believe you to be a truthful person.”

12



Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969). W may

reverse only “if reasonable m nds exercising inpartial judgnment
could not have arrived at the verdict.” Weller, 84 F.3d at 194.
1. DI SCUSSI ON

A. Existence of Hostile Wrk Environnent

In order to establish a hostile work environnent sexual
harassnent claim plaintiffs are required to show (1) that they
belong to a protected class; (2) that they were subject to
unwel cone sexual harassnent; (3) that the harassnment was based on
sex; (4) that the harassnent affected a term condition, or
privilege of enploynent (i.e., that the harassnent was so severe
or pervasive as to alter the conditions of enploynent and create
an abusive working environnent); and (5) that the enployer knew
or should have known of the harassnent and failed to take pronpt

renedi al acti on. See Farpella-Crosby v. Horizon Health Care, 97

F.3d 803, 806 (5th Gr. 1996); Jones v. Flagship Int’l, 793 F. 2d

714, 719-20 (5th Gr. 1986). Delchanps challenges the
sufficiency of the evidence to support the jury s verdict on the
fourth and fifth el enents.?

Del chanps first argues that the harassnent was not
sufficiently severe or pervasive. Sexual harassnent that is so
severe or pervasive that it alters the conditions of enploynent
and creates an abusive working environnent violates Title VII.

See Faragher v. Cty of Boca Raton, 118 S. C. 2275, 2283 (1998);

8 We discuss enployer liability (the fifth elenent) in
section |11.B bel ow

13



Meritor Sav. Bank, FSB v. Vinson, 477 U. S. 57, 67 (1986). To be

actionabl e, the environnent “nust be both objectively and

subj ectively offensive, one that a reasonable person would find
hostile or abusive, and one that the victimin fact did perceive
to be so.” Faragher, 118 S. C. at 2283 (citing Harris v.
Forklift Sys., Inc., 510 U S. 17, 21-22 (1993)). It is necessary

to consi der all the circunstances in order to determ ne

whet her an environnent is sufficiently hostile or abusive,
including the ““frequency of the discrimnatory conduct; its
severity; whether it is physically threatening or humliating, or
a nere offensive utterance; and whether it unreasonably

interferes with an enpl oyee’s work perfornmance. Id. (quoting
Harris, 510 U. S. at 23)).

We have no trouble concluding fromthe testinony descri bed
above that the evidence was nore than sufficient to support the
jury’s determnation that plaintiffs were subjected to severe or
pervasi ve harassnent at Delchanps. The Harris factors are al
present. First, the harassnent occurred frequently. Al three
plaintiffs testified to daily comrents and vulgarity, including
Terrebonne’s testinony that K Pl ai sance would say to her on a
daily basis that he wanted to “cone” on her and that he wanted to
“fuck” her, and her testinony that he would ask her on a daily
basi s whether her nipples were hard. Al three plaintiffs also
testified that mal e enpl oyees frequently foll owed fenmal es around

the store and engaged in “chrone shots” several tines per week.

Second, nuch of the harassnent is severe, including K Plaisance

14



grabbing his crotch three tines per week and telling Terrebonne

to “suck this,” K Plaisance telling Terrebonne daily that he
wanted to “come” on her and wanted to “fuck” her, K Plaisance
asking daily whether Terrebonne’s nipples were hard, K

Pl ai sance’ s frequent discussions of oral sex in front of al

three plaintiffs, K Plaisance shouting across the sales floor to
ask Giffin whether she gave her husband “bl ow jobs,” K

Pl ai sance’ s remarks such as “1 bet her pussy stinks” or “the dog
was |icking her pussy,” and K Pl aisance asking B. Pl ai sance

whet her she shaved her “pussy.” Third, many of the incidents
descri bed above qualify as humliating, including K Plaisance
shouting across the store to ask Giffin whether she gave her
husband “bl ow jobs.” Mreover, K Plaisance touching Terrebonne
on her bottom could be construed as physically threatening
because he continued to approach her after she told himto | eave
her alone. Finally, the harassnent unreasonably interfered with
plaintiffs’ work performance. Several w tnesses testified that
Terrebonne and B. Pl aisance frequently cried on the job, and that
Giffin becane wthdrawn and cried on the job. Terrebonne
testified that she cried constantly, frequently had severe
headaches, stomach probl ens and nausea, and frequently felt tired
and drained. B. Plaisance testified that she cried frequently
and becane very withdrawn. Giffin testified that she cried,
felt angry, and tried to work harder. Thus, the evidence anply
supports the existence of a hostile work environnent at

Del chanps.

15



The cases cited by Del chanps are distinguishable. See bb

v. Cardiothoracic Surgery Assocs., 139 F.3d 532, 538-39 (5th Cr

1998) (affirmng district court’s grant of sunmary judgnment

noti on because, inter alia, enployer took pronpt renedial action

after learning of alleged harassnent); Weller, 84 F.3d at 194-95
(finding that evidence that supervisor gave plaintiff an article
about the “spirit of Jezebel” was insufficient for jury to find

the existence of hostile work environnent); DeAngelis v. El Paso

Mun. Police Oficers Assoc., 51 F.3d 591, 595-96 (5th Cr. 1995)
(finding evidence insufficient to support jury verdict on

exi stence of hostile work environnment where harassnent conpl ai ned
of consisted nerely of a fewwitten jibes about plaintiff and
femal e police officers published in newsletter over period of two

and one half years); deason v. Mesirow Financial, Inc., 118 F. 3d

1134, 1137, 1144-45 (7th Gr. 1997) (affirm ng grant of summary

judgnent to enpl oyer where, inter alia, supervisor flirted with

plaintiff’'s female relatives, stated that femal e custoners were
“bitchy,” “dunb,” or suffering from“PMs5,” told another enployee
that he liked her in tighter skirts, stood on his desk to “ogle”
wonen as they wal ked by, infornmed plaintiff that he had spent
weekend at nudi st colony, and told plaintiff that he had dreant

about hol ding hands with her); Baskerville v. Culligan Int'l Co.,

50 F.3d 428, 430 (7th Cr. 1995) (finding nine incidents over
seven nonth period insufficient to support jury verdict on

exi stence of hostile work environment where, inter alia,

supervisor called plaintiff “pretty girl,” nmade grunting sounds

16



one tine plaintiff wore a leather skirt, inplied that plaintiff
rai sed the tenperature of his office because she was attractive,
stated that he had left a party early because he did not want to
| ose control around the “pretty girls,” and made a gesture

i ndi cating masturbation); Saxton v. Anerican Tel. & Tel. Co., 10

F.3d 526, 528, 534 (7th Cr. 1993) (affirmng grant of sunmary
judgnent to enpl oyer where supervisor touched plaintiff on |eg
while at jazz club, kissed her briefly later that evening, and
“l'urched” at her from behind bushes while out on a wal k during

lunch); Weiss v. Coca-Cola Bottling Co., 990 F.2d 333, 334- 35,

337 (7th Gr. 1993) (affirmng grant of summary judgnent to

enpl oyer where supervi sor asked about plaintiff’s personal life,
conplinented her, asked her for dates, jokingly called her “dunb
bl ond,” put his armaround her and tried to kiss her while at a
bar, placed “I |ove you signs” in her work area, put his hand on
her shoul der at least six tines, and tried to kiss her tw ce);

Scott v. Sears, Roebuck & Co., 798 F.2d 210, 211-12, 213-14 (7th

Cr. 1986) (affirmng grant of summary judgnent notion to

enpl oyer where supervisor asked plaintiff out on dates, w nked at
her, suggested that he give her a “rub-down,” and asked what he
woul d receive fromher in exchange for requested advice or

assi stance, and where co-worker slapped her buttocks, and anot her

co-wor ker stated that she nust nmpan and groan whil e having sex).?®

® W note that the standard applied in Scott required that,
before the conduct conpl ai ned of was actionable, it had to “cause
such anxiety and debilitation to the plaintiff that working
condi tions were poisoned.” |d. at 213 (internal quotation marks
omtted). The Seventh Crcuit later noted that this standard was

17



The incidents to which plaintiffs testified are significantly
nmore severe and pervasive than those alleged in the above cases.
Del chanps argues in its reply brief that a recent Fifth
Circuit case requires us to find that a hostile work environnent

did not exist at Delchanps. See Butler v. Yselta |ndep. Sch.

Dist., 161 F.3d 263 (5th Gr. 1998). W find this case

di stinguishable. |In Butler, we found that a series of anonynous
letters mailed to plaintiffs at their hones by the principal of
the school where plaintiffs worked did not constitute severe or
pervasi ve harassnent.® See id. at 269. |In finding that a
hostil e work environnment did not exist, we relied on the fact
that the letters were received at honme, were sent infrequently
over the tine period, and were non-threatening. See id. at 269-
70. The facts of Butler are clearly distinguishable fromthe
facts of the instant case.

Del chanps argues, however, that after Butler, we are
required to consider a fifth factor, in addition to the factors
outlined in Harris, in determ ning whether a hostile work
envi ronnent existed. Suprene Court precedent establishes that,

whil e we nust consider “all the circunstances,” not every listed

overruled by Harris v. Forklift Sys., Inc., 510 U S. 17 (1993),
which held that plaintiffs need not prove psychological injury in
order to establish actionable harassnent. See Saxton v. Anerican

Tel. & Tel. Co., 10 F. 3d 526, 533 (7th Cr. 1993).

10 The letters included statenments such as “You are stil
trying to control everyone’s life,” “You probably could use a man
in your life to cal msone of that frustration down,” “Wen you
drive down the street you look Iike you re pissed off,” and “Wen
are you going to start dressing like an adult.” 1d. at 265.

18



factor need be present in order for a work environnent to qualify
as sufficiently hostile or abusive. Harris, 510 U. S. at 23 ("But
whi | e psychol ogi cal harm |ike any other relevant factor, my be
taken into account, no single factor is required.”).!
Nevert hel ess, consideration of the additional factor described in
But| er does not hel p Delchanps’s case. |In Butler, we suggested
that it could be relevant to consider whether the conduct
conpl ai ned of explicitly or inplicitly has the purpose or effect
of undermning the plaintiffs’ workplace conpetence so as to
create nore di sadvantageous terns or conditions for the
plaintiffs because of their sex than for nenbers of the opposite
sex. See 161 F.3d at 270. Inplicit in the behavior directed at
plaintiffs--including, but not limted to, the frequent conments
about oral sex, K Plaisance’s daily statenents that he wanted to
“conme” on and “fuck” Terrebonne, and K. Pl ai sance’s frequent
grabbing his crotch and telling Terrebonne to “suck this”--is the
nmessage that wonen are not welcone in the workplace because of
their sex, and that wonen are not val uable as workers but are

only good for gratifying nen sexually. This underm nes the

11t is further evident that the Supreme Court did not
intend to require that every factor |listed be present before a
wor k environnent qualifies as hostile or abusive because its |ist
i ncl uded both the severity and the pervasiveness of the
di scrimnatory conduct as relevant factors to consider when
eval uati ng whether an environnent is hostile or abusive. See
Harris, 510 U. S. at 23 (“These [factors] nay include the
frequency of the discrimnatory conduct [i.e., its
pervasi veness]; [and] its severity . . . .”) (enphasis added).
Yet, as the Suprene Court has stated, for sexual harassnent to be
actionable it need only be “‘sufficiently severe or pervasive.’'”
Id. at 21 (quoting Meritor Sav. Bank, 477 U S. at 67)) (enphasis
added); see Faragher, 118 S. C. at 2283.
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wor kpl ace conpet ence of wonen subjected to such behavior, and

creates | ess advantageous terns or conditions of enploynent for

them “inpairing their ability to conpete on an equal basis with
men.” [d. at 270 (quoting DeAngelis, 51 F.3d at 593). As we

noted in Butler, the “critical issue” in determ ning whether an
actionably hostile or abusive work environnment exists is whether
plaintiffs were subject to “‘disadvantageous terns or conditions

of enpl oynent to which nenber of the other sex [were] not

exposed.’” 1d. at 271 (quoting Oncale v. Sundowner O fshore

Servs., Inc., 523 U.S. 75, 118 S. Ct. 998, 998 (1998)). It is

clear that here plaintiffs were subject to such terns or
conditions, and we therefore hold that the evidence is sufficient
to support the jury’'s finding that an actionable hostile work
envi ronnent exi sted at Del chanps.
B. Enployer Liability

Del chanps urges us to find that it is not |iable for the
hostil e environnment that existed at its Cut Of, Louisiana store.
It argues that plaintiffs did not prove that the harassnent
conpl ai ned of was commtted by a supervisor, and that therefore
it cannot be vicariously |iable under the principles articulated

in the Suprenme Court’s recent decisions in Faragher v. Gty of

Boca Raton, 118 S. C. 2275 (1998), and Burlington Industries,

Inc. v. Ellerth, 118 S. C. 2257 (1998). Wil e conceding that

store manager Berthelot qualifies as a supervisor, Del chanps
contends that K Plaisance, who it argues was not a supervisor,

and ot her non-supervi sory personnel, perpetrated the vast
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majority of the conplained of harassnment. Plaintiffs respond by
argui ng that K Plaisance qualifies as a supervisor or,
alternatively, that Berthelot was responsible for the hostile
wor k environnent, mandating further inquiry under Faragher and

Burlington | ndustries.

We need not deci de whether supervisors created the hostile
wor k environnent at Del chanps, however, because we find that the
evi dence was sufficient to support the conclusion that Del chanps
knew or shoul d have known of the harassnent experienced by
plaintiffs and failed to take pronpt renedial action. As an
alternative to vicarious liability, an enployer may be held
responsible for a hostile work environnent “if it knew or should
have known of the harassnent and failed to take pronpt renedi al

action.” Nash v. Electrospace Sys., Inc., 9 F.3d 401, 404 (5th

Cir. 1993) (citing Jones, 793 F.2d at 720); see Burlington

Indus., 118 S. C. at 2267 (“An enployer is negligent with
respect to sexual harassnent if it knew or should have known
about the conduct and failed to stop it. Negligence sets a
m ni mum st andard for enployer liability under Title VII.").
A plaintiff may establish an enpl oyer’s know edge by
denonstrating either actual or constructive notice to the

enpl oyer. See Sharp v. Gty of Houston, No. 97-20602, 1999 W

10153, at *4 (5th Cr. Jan. 12, 1999); WIllianson v. Gty of

Houston, 148 F.3d 462, 465 (5th Gr. 1998); Waltnman v.

International Paper Co., 875 F.2d 468, 478 (5th Cr. 1989).

Actual notice can be proven by evidence that the plaintiff
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conpl ai ned to soneone in managenent wth the authority to take
remedi al action, see Sharp, 1999 W. 10153, at *4-*5; Waltnman, 875
F.2d at 478, whereas constructive notice is denonstrated by
show ng that the harassnent was sufficiently pervasive to give
“rise to the inference of know edge or constructive know edge” on
the part of soneone with renedial authority, Waltman, 875 F.2d at
478 (internal quotation marks omtted); see Sharp, 1999 W. 10153,
at *5.

The evidence is sufficient to hold Del chanps |iable under
bot h actual and constructive notice theories. B. Plaisance
testified that she conpl ained to assi stant manager Hebert in late
1994 or early 1995 about the chrone shots and the nal e enpl oyees
follow ng around femal es, and that she reported to both Hebert
and store manager Berthelot in early 1995 that assistant manager
Ki rchhoff had wal ked into the restroomwhile she was partially
undressed. None of these conplaints resulted in a response. She
further testified that in May 1995 she inforned Berthel ot that
she did not want himto show her nmagazines with sexual content.
He replied that she had an “attitude problent and should try to
“have fun with it.” All three plaintiffs net with Berthelot in
m d-June 1995 to discuss their grievances. At the neeting, they
brought to Berthelot’s attention that K Pl ai sance had touched
Terrebonne’s bottom and they conpl ai ned of K Pl aisance’s
vulgarity. Berthelot’s response was to pretend that he was
pl aying the violin in nock synpathy. He took no corrective

action. Plaintiffs testified that the offensive behavior
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wor sened after the neeting and that the atnosphere becane nore
hostile. Utimtely, plaintiffs met with area supervisor Smth
to air their grievances.'? Plaintiffs testified that the
at nosphere deteriorated further after these neetings.
Del chanps’ s sexual harassnment policy provides that
[I]f any associate feels he or she is the victimof unlaw ul
di scrimnation, the associate should feel free to discuss
the matter with his or her supervisor. |If the circunstances

are such that the associate would prefer to discuss this
matter with sonmeone el se other tha[n] his or her immedi ate

supervi sor, the associate may contact . . . anyone el se he
or she may prefer within the Conpany. W wll see that the
matter will be pronptly investigated and handl ed

appropriately.

As we noted in WIllianson, “[w hen an organi zation designates a

particul ar person or persons to receive harassnent conplaints, it
sends a clear signal that those persons have the authority to
accept notice of harassnent problens.” 148 F.3d at 466. Here,
the evidence denonstrates that plaintiffs reported the harassnent
to their supervisors, as instructed by Del chanps’s sexua
harassnent policy. This actual notice can be inputed to

Del chanps for purposes of liability. See id. at 467.

Mor eover, Berthelot, as store nmanager, undeni ably had
authority to take corrective action and knew or shoul d have known
about the harassnent taking place at the store. The evidence
i ndicates that Berthel ot hinself participated in nuch of the

har assi ng behavi or conpl ai ned of by plaintiffs, and that the

12 Smth did issue K Plaisance a witten reprimand as a
result of these neetings, but the reprimand referred only to off-
col or jokes and i nnuendos and not to the incident in which K
Pl ai sance i nappropriately touched Terrebonne.
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conduct was sufficiently severe and pervasive that he either was
aware or should have been aware of its existence. Thus,
Del chanps had constructive know edge of the situation

Addi tionally, despite the conplaints, Delchanps “failed to
take steps to repudiate th[e] conduct and elimnate the hostile

environnent.” Farpella-Crosby, 97 F.3d at 807; see Nash, 9 F. 3d

at 404. The vast majority of plaintiffs’ conplaints were
i gnored, or, worse, nocked. W conclude that the evidence is
sufficient to support the jury's verdict that Delchanps is liable
for the hostile environment that existed at its Cut Of,
Loui si ana store.
C. Constructive Discharge

Del chanps argues that the evidence does not support the
jury’s finding that the plaintiffs were constructively di scharged
fromtheir enploynent with Del chanps, and that therefore we
shoul d reverse the back and front pay awards plaintiffs received.
A claimfor constructive discharge requires a plaintiff to prove
that the enployer deliberately made the “enpl oyee’ s working
conditions so intolerable that the enployee [wa]s forced into an

i nvoluntary resignation.” Dornhecker v. Malibu Gand Prix Corp.

828 F.2d 307, 310 (5th Gr. 1987). This requires a show ng that
“wor ki ng condi ti ons woul d have been so difficult or unpl easant
that a reasonable person in the enpl oyee’s shoes woul d have felt

conpelled to resign.” Landgraf v. USI FilmProds., 968 F.2d 427,

429 (5th Gr. 1992) (internal quotation marks omtted), aff’d 511
U S 244 (1994); see Dornhecker, 928 F.2d at 310. To prove
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constructive discharge in the sexual harassnent context, “the
plaintiff nust denonstrate a greater severity or pervasiveness of
harassnent than the mnimumrequired to prove a hostile working
environment.” Landgraf, 968 F.2d at 430.

Viewi ng the evidence in the light nost favorable to the
jury’ s verdict, as we nust, we conclude that the harassnent
descri bed above is nore than sufficient to support the jury’'s
finding that plaintiffs were constructively di scharged.
Plaintiffs experienced severe and degradi ng harassnent at the
hands of their male co-workers. They made nunerous conplaints to
their supervisors over a period of several nonths, which were
ignored. They testified that after each conplaint the offensive
behavi or continued and the atnosphere of the store becane nore
hostile. Utimtely, after conplaining to area supervisor Smth,
K. Pl aisance received a witten reprimnd. Neverthel ess,
plaintiffs testified that the offensive behavior continued
unabated, and that their mal e co-workers becane even nore hostile
and violent.®® Under these circunstances a reasonabl e person
woul d have felt conpelled to resign

The cases cited by Del chanps are distinguishable. See Wbb,
139 F. 3d at 539-40 (affirm ng grant of summary judgnent to
enpl oyer on constructive di scharge theory because enpl oyer took
pronpt renedial action, including requiring harasser to end his

of fensi ve conduct and offering to transfer enpl oyee away from

13 Terrebonne testified that Leger struck her with his neat
cart after the conplaint to Smth
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harasser); MKethan v. Texas Farm Bureau, 996 F.2d 734, 740-41

(5th Gr. 1993) (upholding district court’s directed verdict on
age discrimnation claim finding no constructive discharge where
plaintiff endured two m nutes of enbarrassing remarks at awards
di nner, but voluntarily delayed his retirement for thirteen

mont hs for tax purposes and | ater requested his job back); Ugal de
v. WA. MKenzie Asphalt Co., 990 F.2d 239, 243 (5th Gr. 1993)

(affirmng grant of sunmmary judgnent to enpl oyer, concl uding
reasonabl e enpl oyee woul d not have felt conpelled to resign where
plaintiff contended that supervisor subjected himto ethnic
slurs, but did not nention the slurs on the one occasion he
attenpted to conplain, after which he wal ked off the job);
Landgraf, 968 F.2d at 429-30 (concluding evi dence supported
district court’s finding that plaintiff was not constructively

di scharged where district court found that plaintiff’s reason for
resi gning was not conpl ai ned of sexual harassnent, and evi dence
supported district court’s conclusion that enployer took

reasonabl e steps to end harassnent); Dornhecker, 828 F.2d at 310

(hol ding that, because enpl oyer took pronpt renedial action,
district court clearly erred in finding plaintiff was
constructively discharged, where plaintiff, who had been enpl oyed
wth defendant for two days, was sexually harassed on busi ness
trip, conplained to her supervisor, but quit despite enployer’s
prom se that she would not have to work with harasser after

business trip ended two days later); Larry v. North Mss. Med.

ar., 940 F. Supp. 960, 966 (N.D. M ss. 1996) (dism ssing
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plaintiff’s constructive discharge clai mwhere enpl oyer took
pronpt renedial action and no further incidents occurred prior to

plaintiff’s resignation), aff’d in part sub nom Larry v. Gice,

156 F.3d 181 (5th Cr. 1998) (unpublished table decision); Sins
v. Brown & Root Indus. Servs., Inc., 889 F. Supp. 920, 931 (WD

La. 1995) (granting sumrmary judgnent on constructive di scharge
claimwhere plaintiff resigned only because she felt “awkward”
wth two co-workers after enployer term nated harasser), aff’d,
78 F.3d 581 (5th Gr. 1996) (unpublished table decision). W
find that there is anple evidence to support the jury’s
conclusion that a reasonable person in the shoes of plaintiffs
woul d have felt conpelled to resign
D. Intentional Infliction of Enotional D stress

Del chanps requests that we overturn the district court
judgnment with respect to the awards for intentional infliction of
enotional distress, arguing that it is not vicariously |liable for
the acts of its enployees. In determ ning whether Del chanps may
be found vicariously |iable under Louisiana |law for the
intentional infliction of enotional distress commtted by its
enpl oyees, courts consider whether the acts conpl ained of were
commtted on the enployer’s prem ses, whether the acts were
comm tted during hours of enploynent, whether the acts were
primarily enploynent rooted, and whether the acts were reasonably
incidental to the performance of the enployee’'s duties. See

Baunei ster v. Plunkett, 673 So.2d 994, 996-97 (La. 1996). Wile

the conduct underlying plaintiffs’ clainms for intentional
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infliction of enotional distress did occur on Del chanps’s

prem ses during working hours, satisfying the first two el enents,
the acts conplained of were not primarily enploynent rooted, nor
were they reasonably incidental to the performance of the duties
of Del chanps’ s enpl oyees.

Wil e the predom nant notive of the enpl oyee need not be
enpl oynent related in order for the acts to be deened primarily
enpl oynent rooted, the purpose of serving the enployer nust
actuate the enployee at least to sone extent. See id. at 999-
1000 (“If the purpose of serving the master’s business actuates
the servant to any appreciable extent, the master is subject to
liability if the act is otherwise within the service. . . . In
our case, serving the master’s business did not actuate the
servant at all, nuch less to any appreciable extent.”) (internal
quotation marks and citation omtted). The evidence put forth by
plaintiffs does not support the conclusion that the purpose of
serving Del chanps constituted any part of the notivation for
commtting the acts formng the basis of their clains of
intentional infliction of enotional distress. Instead, these
acts were “entirely extraneous” to Del chanps’s interests. See
id. at 1000. Moreover, the acts conpl ai ned of were not
reasonably incidental to the performance of enploynent duties
because the enpl oyees’ responsibilities did not include any
duties that woul d make such conduct reasonably foreseeabl e or

fairly attributable to Del chanps. See id. at 999; Sanuels v.

Sout hern Baptist Hosp., 594 So.2d 571, 574 (La. C. App. 1992).
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Viewi ng the evidence in the Iight nost favorable to the jury’'s
verdi ct, we cannot conclude that Del chanps is vicariously |iable
for the intentional torts of its enployees, and therefore reverse
the judgnent as to plaintiffs’ intentional infliction of
enotional distress clains. Because we reach this result, we
need not consider Del chanps’s argunent that the jury’s award of
bot h conpensatory damages and damages for intentional infliction
of enotional distress constituted a doubl e damage award.
E. Conpensatory Danmges

Del chanps argues that the jury’s conpensatory danage awards
were excessive and that plaintiffs were entitled only to nom nal
damages because they did not present sufficient proof of nental
angui sh. Qur review of this award is deferential to the

concl usi ons of the fact-finder. See Patterson v. P.H P

Heal t hcare Corp., 90 F.3d 927, 937-38 (5th Cr. 1996).

Plaintiffs were required to establish the harmthey suffered,

ei ther through corroborating testinony or nedical or

4 Aternatively, we may uphold the district court judgnent
on plaintiffs’ intentional infliction of enotional distress
clainms if Delchanps itself conmtted the tort, which would
requi re a show ng that Del chanps’s conduct was extrene and
out rageous, that the conduct caused plaintiffs to suffer severe
enotional distress, and that Del chanps desired to cause severe
enotional distress or knew that severe enotional distress would
be certain or substantially certain to result fromits conduct.
See Wiite v. Monsanto Co., 585 So.2d 1205, 1209 (La. 1991). W
concl ude that Del chanps’s behavior in failing to renedy the
hostile environnment created by its enpl oyees does not rise to the
| evel of extrenme and outrageous conduct necessary to support the
judgnent. See id. (“The conduct nust be so outrageous in
character, and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious and utterly
intolerable in a civilized comunity.”).
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psychol ogi cal evidence. See id. at 940. After a careful review
of the record, we conclude that the jury’s conpensatory danage
awards were wel |l -supported by both plaintiffs’ testinony and by
corroborating testinony, and therefore we decline to overturn
t hose awar ds.
F. Punitive Danages

Puni ti ve damages are appropriate where the conplaining party

shows “‘that the respondent engaged in a discrimnatory practice

wth nmalice or with reckless indifference to the federally

protected rights of an aggrieved individual.’” Patterson, 90
F.3d at 941 (quoting 42 U.S. C. § 198la(b)(1)) (enphasis added).
In Patterson, we stated that an enployer could be |iable for the
mal i ci ous or reckless conduct of its enployees if the enpl oyer
itself (i.e., soneone sufficiently high in conpany hierarchy)
acted maliciously or recklessly, or if the enployer knew or
shoul d have known of the malicious or reckless conduct, but took

no acti on. See id. at 944 & n. 15. However, in Deffenbaugh-

Wllians v. Wal-Mart Stores, Inc., 156 F.3d 581, 593 (5th G

1998), vacated and reh’g en banc granted, No. 97-10685, 1999 W

107104 (5th Cr. Feb. 26, 1999), we reexamned this holding in
I'ight of the Supreme Court’s pronouncenents in Faragher and

Burlington Industries, and held that a supervisor’s malicious or

recklessly indifferent acts may be inputed to the enployer for
pur poses of awardi ng punitive damages through principles of
vicarious liability. Because the jury was instructed under the

standards set forth in Patterson and because our opinion in
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Def f enbaugh-WIlians has been vacated, we will apply the | aw as

it existed prior to Deffenbaugh-WIllians.?®®

Under Patterson, an enployer is not strictly liable for
punitive damages for the acts of its agents, but nay be liable

for such danages under agency principles. See Patterson, 90 F. 3d

at 942. The Patterson court found that a project manager’s
discrimnatory acts could not be inputed to the enployer for

pur poses of punitive damages where the project manager was not
sufficiently high in the conpany, and where there was no evi dence
that the conpany knew or shoul d have known of his discrimnatory
acts.® See id. at 944 (finding that actions of supervisor

al one, “wi thout sone evidence showi ng that [the enpl oyer] knew or

15 Specifically, the jury charge reads:

| f you find Defendant Del chanps intentionally discrimnated
against Plaintiffs, the law all ows you, but does not require
you, to award punitive danmages.

In this case, you may award punitive damages if you
find that Defendant Del chanps engaged in a discrimnatory
practice or practices with malice or reckless indifference
to the rights of Plaintiffs to be free fromsuch intentiona
di scrimnation in enploynent.

The verdict formreads:

Do you find froma preponderance of the evidence that

Def endant’ s cor porate managenent personnel acted w th actual
mal i ce or gross negligence which evidences a willful, wanton
or reckless disregard regarding [the plaintiffs’] clains

t hat Del chanps subjected [then] to a hostile work

envi ronment .

1 The enployer had distributed a non-discrimnation policy
to its enpl oyees detailing conplaint procedures, but neither
plaintiff utilized the conplaint procedures. See id.
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shoul d have known of [the supervisor’s] nalicious or reckless
conduct, are insufficient to cause punitive liability to directly
attach to [enpl oyer]”).

We concl ude that the punitive damage awards in this case
were appropriate under Patterson. Berthelot, the store nanager,
and Smth, the area supervisor,!” are nmanageri al enpl oyees such
that their malicious or recklessly indifferent behavior binds

Del chanps for purposes of punitive damages. See EEOC v. Wl - Mart

Stores Inc., 156 F.3d 989, 992 (9th G r. 1998) (assistant
manager’ s di scrim natory behavi or binds enpl oyer for purposes of

punitive damages); dine v. Wal-Mart Stores, Inc., 144 F. 3d 294,

306 (4th Gr. 1998) (store manager’s discrimnatory behavior

bi nds enpl oyer for purposes of punitive damages); EEOC v. Wl -

Mart Stores, Inc., 11 F. Supp.2d 1313, 1322 (D.N M 1998)

(assistant manager’s and training coordinator’s discrimnatory
behavi or bi nds enpl oyer for purposes of punitive damages); Deters

v. Equifax Credit Info. Servs., Inc., 981 F. Supp. 1381, 1384-85

(D. Kan. 1997) (behavior of general manager of |ocal office binds

enpl oyer for purposes of punitive damages); Preston v. |ncone

Produci ng Managenent, Inc., 871 F. Supp. 411, 415 (D. Kan. 1994)
(co-manager’ s behavi or bi nds enpl oyer for purposes of punitive
damages) .

Viewi ng the evidence in the light nost favorable to the
jury’ s verdict, we conclude that there was sufficient evidence

fromwhich the jury could conclude that Berthelot and/or Smth

7 Smth had authority over sixteen stores.
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acted with malice or reckless disregard for the rights of
plaintiffs to be free fromsexual harassnent. Berthel ot
personally contributed to the revolting atnosphere of sexual
harassnent descri bed above, ignored every conpl aint brought to
his attention, responded by pretending to play the violinin a
gesture of nock synpathy or by rolling his eyes, and, when
informed by B. Pl aisance that she did not |ike himshow ng her
magazi nes with sexual content, responded that she had an
“attitude problent and that she should just |augh and “have fun
wthit.” Meanwhile, the harassing behavior continued and the
hosti |l e at nbsphere worsened.

Smth's behavior also evinced malice or reckless
indifference to the rights of plaintiffs to be free of sexual
harassnment. Wen plaintiffs brought their conplaints to his
attention, he appeared to accept the word of store manager
Berthel ot at face value after Berthel ot denied one of B.

Pl ai sance’s conplaints, issued a witten reprimnd that did not
address the plaintiffs’ principal conplaint (K Plaisance’s

i nappropriate touching of Terrebonne), !® | ooked at Terrebonne as

8 The reprimand referred to off-color jokes and i nnuendos,
despite the fact that Smth testified that none of the plaintiffs
had conpl ained to hi mabout K Plaisance’s vulgarity and had only
conpl ai ned about K. Pl aisance’ s inappropriate touching of
Terrebonne. The jury was free to be skeptical of Smth’s
testinony that he decided to issue K Plaisance a reprimand for
behavior that Smth clai med nobody had conpl ai ned about, but not
to issue a reprimand for behavior that Smth testified plaintiffs
brought to his attention. The jury was free to disbelieve his
testinony that none of the plaintiffs had infornmed himabout K
Pl ai sance’s vulgarity. Moreover, the jury was free to concl ude
that Smth did not adequately handle plaintiffs’ conplaints
because of malice or reckless indifference.
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if he did not believe her story after a subsequent conplaint, and
took no followup action after the witten reprimnd to ensure

t hat the offensive conduct would not continue.!® As a result,

t he harassi ng behavior did continue, and the hostility at the
store worsened to the point that plaintiffs were conpelled to
resign.?

Thus, there was sufficient evidence fromwhich the jury
coul d conclude that Del chanps engaged in a discrimnatory
practice with malice or reckless indifference to plaintiffs’
rights to be free fromdiscrimnation. W therefore decline to
overturn the punitive danmage awards.

G Inproper Jury Instruction

9 In fact, Smth testified that, despite the |anguage of
the witten reprimand that he issued K Pl ai sance, which read
“[alny further action of this [sort] will result in termnation,”
he took no corrective action in response to Giffin's later
conpl aint, which K Plaisance denied, that K Pl ai sance had asked
her whet her she perforned oral sex on her husband. The jury was
free to conclude fromthis testinony that Smth’s behavi or
indicated malice or reckless indifference to the rights of
plaintiffs to be free from sexual harassnent.

20 Smith further testified at trial that Terrebonne had
told himthat she considered K Plaisance’s touch to be nerely a
friendly pat, that Terrebonne signed a statenent to that effect
at the tinme of Smth' s investigation, and that Smth had been
unable to verify plaintiffs’ other conplaints. Yet, Smth could
not produce the statenent that Terrebonne all egedly had signed,
nor the notes he clainmed to have taken during the neetings, and
Terrebonne denied his version of events. Thus, the jury was free
to disbelieve Smth's testinony, and to infer that he concocted
the story to cover up his poor response, denonstrating malice or
reckless indifference. See EECC v. WAl -Mart Stores Inc., 156
F.3d 989, 993 (9th Gr. 1998) (concluding jury should have been
al l owed to decide appropriateness of punitive damages where
evi dence denonstrated that assistant nmanager attenpted to cover
up discrimnatory conduct by, inter alia, fabricating an
interview that never transpired).
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Del chanps contends that the district court inproperly
instructed the jury on corporate liability. It argues that the
jury charge could have led the jury to believe that Del chanps was
strictly liable for its enployees’ conduct.?? For a challenge to
a jury charge to succeed, the party challenging the charge nust
denonstrate that “the charge as a whole creates substantial and
i ner adi cabl e doubt whether the jury has been properly guided in

its deliberations.” Federal Deposit Ins. Corp. v. Mjalis, 15

F.3d 1314, 1318 (5th Cr. 1994) (internal quotation marks
omtted). Delchanps has not net this standard because the jury
charge, read as a whole, properly instructed the jury that
denonstrating Del chanps’s liability for its enployees’ acts of
sexual harassnent requires proof “that the enpl oyer knew or
shoul d have known of the harassnent and failed to take pronpt
remedi al action.”? W conclude that there is no doubt that the
jury was properly guided in its deliberations.
H  Adm ssion of Deposition Testinony
Finally, after consideration of the argunents set forth in

the parties’ briefs, we conclude that the district court properly

2L The chal l enged jury charge reads:

A corporation under the law is a person, but can only act

t hrough its enpl oyees, agents, directors or officers. The

| aw, therefore, holds a corporation responsible for the acts
of its enployees, agents, directors, and officers.

22 The jury instruction also properly instructed the jury
on the requirenents for enployer liability for its enpl oyees’
acts of intentional infliction of enotional distress. However,
this instructionis irrelevant in light of our resolution of
plaintiffs’ clains for intentional infliction of enotional
di stress.
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admtted the deposition testinony of Any Landry. W agree with
the district court that plaintiffs sufficiently denonstrated the
unavailability of the witness and that the witness' s testinony

was rel evant.

' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM in part and REVERSE in
part the judgnent of the district court, and remand for entry of
an anended judgnent that vacates the awards for intentional
infliction of enotional distress. Delchanps shall bear the costs

of this appeal.
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