IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30234
Summary Cal endar

MURPHY THOWVAS, | ndividually and on
behal f of Renata D. Thomas, on behal f of
Renae J. Thonms, on behalf of Renard M
Thomas,
Pl ai ntiff-Appellant,
ver sus

LOUI SI ANA STATE POLI CE, Troop
Region |1, ET AL.,

Def endant s,
WAYNE RICHARD, T. F. C., individually
and in his official capacity as an
officer with the Louisiana State Poli ce,
Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Western District of Louisiana
USDC No. 96- CV-1991
January 26, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *
Mur phy Thomas appeal s the dism ssal of his 42 U S. C. § 1983
cl ai m agai nst Loui siana State Trooper Wayne Richard. This claim

all eged that Richard had unlawfully arrested Thomas and that he

had used excessive force in doing so. Thomas contends that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 98-30234
-2

district court erred when it concluded that the Suprenme Court’s

hol ding in Heck v. Hunphrey, 512 U S. 477 (1994) nandat ed

dism ssal of his claim Thomas al so asserted that the di sm ssal
of his § 1983 action, although w thout prejudice, amobunted to a
conpensabl e taking within the neaning of the 5th Anmendnent to the
United States Constitution.

Because evi dence obtai ned by R chard during his search of
Thomas was essential to Thomas’ s convictions of driving while
i ntoxi cated and i nproper | ane usage, Heck bars this action until
such tinme as Thomas succeeds in having his convictions for these
of fenses overturned. See Heck, 512 U S. at 486-87 & n.7; Mackey
v. Dickson, 47 F.3d 744, 746 (5th G r. 1995). Simlarly, because
a successful claimof excessive force would necessarily underm ne
Thomas’ s conviction for resisting arrest, this claim too, is

barred by Heck. See Heck, 512 U S. at 486-87 & n.6; Hudson v.

Hughes, 98 F. 3d 868, 873 (5th Cr. 1996).

This court is aware that the Third Crcuit Court of Appeal
for Louisiana has recently vacated Thonas’s convictions of the
crimes for which Oficer Richard arrested him Should that
deci si on becone final and should Thomas not be convicted a second
time of these charges, he will be free to refile his 8§ 1983
claim

Thomas' s assertion that the dism ssal of his claim
constitutes a conpensable taking is without nerit. Accordingly,

t he dismssal of Thomas’s 8 1983 action is AFFI RVED



