IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30208
Summary Cal endar

BRI AN HULTBERG MARI ON HULTBERG, | ndividually and on behal f of
all others simlarly situated

Pl aintiffs-Appellants
V.

STATE OF LQUI SI ANA; DEPARTMENT OF JUSTI CE OF THE STATE OF

LOUI SI ANA; DEPARTMENT OF PUBLI C SAFETY AND CORRECTI ONS OF THE
STATE OF LQUI SI ANA; WASHI NGTON CORRECTI ONAL | NSTI TUTE; M CHAEL J
FOSTER, al so known as M ke Foster, Governor, State of Louisiana;
RI CHARD | EYOUB, Attorney Ceneral, State of Louisiana; RI CHARD L
STALDER, Secretary, Departnent of Public Safety and Corrections;
UNI DENTI FI ED PARTI ES; FRANK FO L, Judge; KENNETH J FOGG, Judge; J
LEW S WATKI NS, JR, Judge; JOSEPH KEOGH, BOB HESTER, Judge; J

M CHAEL MCDONALD, Judge; RACHEL MORGAN, Conmi ssioner; VI SITACI ON
RAMERI Z, DR, ANGELI NE WALKER

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97-CV-3577-D)

Novenber 18, 1998
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Plaintiffs-Appellants, Brian Hultberg and Marion Hul t berg

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



(collectively, the Hultbergs), appeal the district court’s

dism ssal of their suit seeking declaratory and injunctive relief
pursuant to 42 U.S.C. 8 1983 and 28 U. S.C. 8 2201. For the
follow ng reasons, we affirmthe decision of the district court.

| .  BACKGROUND

The Hul tbergs’ conplaint alleges that, in June 1993, while
Brian Hultberg was confined as an inmate at the Washi ngton
Correctional Institute (WCl), he visited Dr. Visitacion Raneriz
(Dr. Raneriz) conplaining of a nodule on his testicle. After
several conplaints and further exam nations by Dr. Raneriz, Dr.
Ranmeriz ordered a referral to Charity Hospital in New Ol eans
(CHNO for a second opinion. Allegedly, Dr. Raneriz or Nurse
Angel i ne Wal ker (Nurse Wal ker) failed to conplete the referral to
CHNO unti|l January 1994. In March 1994, Brian Hul tberg was
di agnosed at CHNO with testicular cancer. Brian Hultberg clains
damages for the alleged delay in the diagnosis of the cancer
caused by the actions or inactions of Dr. Raneriz and/or Nurse
Wal ker. Marion Hultberg (Brian’s nother) also clains | oss of
consortium danages.

Brian Hultberg initiated and exhausted his adm nistrative
remedi es under the Corrections Adm nistrative Renmedy Procedure
(ARP), Louisiana’ s adm nistrative grievance procedure for
resolving inmate conplaints within the correctional system See
La. Rev. Stat. Ann. 88 15:1171-77 (West 1992). The final step of
his adm ni strative appeal was deci ded agai nst himon August 17,

1994.



The ARP was enacted pursuant to 42 U S.C. 8§ 1997 et seq.,
whi ch authori zes states to establish grievance procedures for
inmates and allows courts to require exhaustion of those
procedures. The ARP, as anended, is the exclusive renedy
avail able to Louisiana inmates for all grievances, including
conpl ai nts of nedical nmal practice and personal injury actions,
agai nst the state, the governor, the Louisiana Departnent of

Public Safety and Corrections (DPSC), or any officials or

enpl oyees thereof. See Marler v. Petty, 653 So. 2d 1167, 1170-71
(La. 1995). Under the ARP, an inmate has thirty days fromthe
date of the final adm nistrative decision within which to seek
judicial reviewin the Nineteenth Judicial District Court of the
State of Louisiana of an adverse decision by the DPSC. See La.
Rev. Stat. Ann. 8§ 15:1177(A).

The Hultbergs did not file suit in the N neteenth Judici al
District Court until Septenber 26, 1994, nore than thirty days
after the date of the final adm nistrative decision. Their suit
named as defendants the State of Louisiana through the DPSC, Dr.
Raneri z, and Nurse Wl ker, and requested damages to conpensate
the Hultbergs for the delay in diagnosis of Brian's cancer
alleged to be the fault of the defendants.

On Septenber 18, 1995, the Hultbergs were granted | eave to
file a Supplenental Petition, which sought a declaration that the
ARP was “viol ative of the due process and equal protection
clauses of the United States and Loui siana Constitution[s] and

under the holding in More v. Roener, 567 So. 2d 75 (La. 1990).”




In response, the defendants filed a perenptory exception of
failure to seek tinely judicial review pursuant to La. Rev. Stat.
Ann. 8§ 15:1177(A) on the ground that the suit had been filed nore
than thirty days after the adm nistrative decision had been
render ed.

On August 25, 1997, defendant-appellee, N neteenth Judici al
District Comm ssioner Rachel P. Mdrgan (Conm ssioner Morgan),
recommended that the defendants’ exception be granted.! On
Septenber 22, 1997, defendant-appellee, N neteenth Judici al
District Judge J. Mchael McDonald (Judge McDonal d), entered
judgnent in favor of defendants, dism ssing the Hultbergs’ clains
as recommended by Conmm ssioner Mrgan. Judge MDonal d did not
reach the nerits of the Hultbergs’ adm nistrative grievance and
did not explicitly address the Hultbergs’ challenge to the
constitutionality of the ARP. The Hultbergs filed an appeal with
the Louisiana First Crcuit Court of Appeal, challenging the
dism ssal of their suit and raising the unconstitutionality of
the ARP. This appeal is currently pending.

On Novenber 19, 1997, the Hultbergs filed the present suit
on behalf of thenselves and a purported class of others simlarly
situated against the State of Louisiana, the Louisiana Departnent
of Justice (LDJ), the DPSC, the WCI, Governor M chael J. Foster

(Governor Foster), Attorney General Richard |eyoub (Attorney

1 Under Louisiana law, the N neteenth Judicial D strict has
two Conm ssioners who serve a function in connection with i nmate
litigation simlar to that of United States Magi strate Judges in
f ederal court.



Ceneral |eyoub), Secretary R chard Stalder (Secretary Stal der),
certain judges of the First Crcuit Court of Appeal (Frank Foi
(Judge Foil), Kenneth J. Fogg (Judge Fogg), and J. Lew s \WatKkins,
Jr. (Judge Watkins)), certain judges of the Ni neteenth Judici al
District Court (Joseph Keogh (Judge Keogh), Bob Hester (Judge
Hester), Judge MDonal d, and Comm ssi oner Mirgan), Dr. Raneriz
and Nurse Wl ker .

The Hul t bergs request declaratory and injunctive relief
pursuant to 42 U.S.C. 8 1983 and 28 U.S.C. 8§ 2201. They contend
that, although follow ng the procedures set forth in the ARP is a
prerequisite to filing a claimin state or federal court, the ARP
does not preclude filing a de novo |lawsuit after exhausting the
ARP' s adm nistrative steps. They further contend that the
uni versal interpretation of the ARP as an inmate’s “excl usive
remedy” for all grievances denies the Hultbergs and all others
simlarly situated “procedural and substantive due process of |aw
i ncluding: (1) adequate access to court; (2) the opportunity to
be heard at a neaningful tinme and in a neaningful matter [sic];
(3) the right to an inpartial decision nmaker; and (4) the right
to statutes that are not unconstitutionally vague.” The
Hul t bergs claimthat the ARP is unconstitutional on its face
and/ or as applied, and request a declaration that the ARP is
unconstitutional under the United States Constitution and/or that
it violates the Louisiana Constitution and laws. Finally, the
Hul t bergs request that the district court consider, de novo, the

merits of their personal injury clainms which have been di sm ssed



by the Nineteenth Judicial District Court.
Al |l defendants, except for the WCI and Nurse Wl ker, noved
for dismssal in the district court on various grounds, including

(1) lack of subject matter jurisdiction under the Rooker-Fel dman

doctrine; (2) Eleventh Amendnent imunity; (3) failure to state a
clai munder 42 U . S.C. § 1983; and (4) |ack of standing.

On January 28, 1998, the district court found that the
El event h Amendnent bars the Hul tbergs’ clains against the State
of Louisiana, the LDJ, the DPSC, and the defendant state
enpl oyees and officials, and that it also bars their clains based
upon Louisiana |aw for declaratory and injunctive relief. The

district court further found that, under the Rooker-Fel dnan

doctrine, it |acked subject matter jurisdiction to hear the
Hul t bergs’ clains, and that the Hultbergs had failed to state a
claimunder 8 1983. Finally, the district court declined to

deci de the Hul tbergs’ declaratory judgnent action, refused to
allow a trial on the nerits of the Hultbergs’ negligence clains,
and di sm ssed the clains against the remaining defendants. On
February 27, 1998, the Hultbergs filed a tinely notice of appeal.
The present appeal foll owed.

1. DI SCUSSI ON

A.  Abandoned C ai ns

The Hul tbergs do not challenge the district court’s
determnation that their suit against the State of Louisiana, the
LDJ and the DPSC shoul d be di sm ssed because these entities are

i mmune from suit under the El eventh Anendnent and are not



“persons” under 8§ 1983. Nor do they contest the district court’s
conclusion that the WCI | acks the procedural capacity to be sued.
An appel | ant who does not raise and argue an issue in its initial
brief on appeal is deened to have abandoned that issue. See

Cnel v. Connick, 15 F.3d 1338, 1345 (5th Cr. 1994) (citing

cases). W therefore affirmthe dism ssal of these defendants.

As to the state judicial officials, the Hul tbergs have
abandoned any cl ai ns agai nst Judge Foil, Judge Fogg, Judge
Hester, Judge WAtki ns and Judge Keogh by not arguing those cl ains
on appeal .2 They have simlarly abandoned their clains for
injunctive relief against the remaining judges, Judge MDonal d
and Conm ssioner Mrgan, by not contesting the district court’s
conclusion that their conplaint failed to state a § 1983 claim
agai nst the judicial defendants because, under 8§ 1983, injunctive
relief is inappropriate against judicial officers acting in their
judicial capacity unless a declaratory decree was violated or
declaratory relief was unavail abl e.

Finally, the Hul tbergs have abandoned their clains for

declaratory and injunctive relief under the Louisiana

2 Judge Watkins and Judge Keogh were both deceased at the
time that the Hultbergs’ conplaint was filed seeking declaratory
and injunctive relief against them The only apparent connection
between this case and Judges Wat ki ns, Keogh, Foil, Fogg, and
Hester is that these judges participated in state court deci sions
construing the ARP as an inmate’s excl usive renedy and uphol di ng
the application of the ARP s 30-day perenptive tine period. See
Bl ackwel | v. Louisiana Dep't of Pub. Safety & Corrections, 690
So. 2d 137 (La. C. App. 1997) (Judge Foil and Judge Fogg
conprised the 2-nenber majority affirmng the decision of Judge
Keogh); Carter v. Lynn, 637 So. 2d 690 (La. C. App. 1994) (Judge
Fogg and Judge Watkins formed the 2-nenber majority affirmng the
deci sion of Judge Hester).




Constitution and |laws by not challenging the district court’s
conclusion that those clains are barred by the El eventh

Amendnent. See Pennhurst State Sch. & Hosp. v. Hal dernman, 465

U.S. 89, 106 (1984).

Thus, the clains that remain are (1) the clainms for
declaratory and injunctive relief against Governor Foster,
Attorney General |eyoub, Secretary Stalder, Dr. Raneriz, and
Nurse Wal ker; (2) the clains for declaratory relief against Judge
McDonal d and Conm ssi oner Modrgan; and (3) the clains for damages
under Louisiana | aw based on the alleged nedical negligence of
Dr. Raneriz and Nurse Wl ker

B. The Rooker-Fel dman Doctri ne

The district court determned that it was w thout subject
matter jurisdiction to consider the Hultbergs’ clains under the

Rooker - Fel dman doctrine. A district court’s dism ssal for |ack

of subject matter jurisdiction is reviewed de novo. See Hone

Bui l ders Assoc. v. City of Mudison, Mss., 143 F. 3d 1006, 1010

(5th Gr. 1998); St. Paul Reinsurance Co. v. Geenberqg, 134 F.3d

1250, 1252 (5th Gr. 1998).

Under the Rooker-Feldnman doctrine, the district court may
not consider collateral attacks on state court judgnents, even if
it is alleged that the state court’s actions were

unconstitutional . See District of Colunbia Court of Appeals V.

Fel dman, 460 U.S. 462, 486 (1983); Rooker v. Fidelity Trust Co.,

263 U.S. 413, 415-16 (1923); Liedtke v. State Bar, 18 F.3d 315,

317 (5th Gr. 1994). Nor may a party circunvent this rule by



bringing a 8 1983 action which alleges that the state court
deci sion caused a deprivation of rights protected by the

Consti tuti on. See Howell v. Suprenme Court, 885 F.2d 308, 311

(5th Gr. 1989); Hagerty v. Succession of Cenent, 749 F.2d 217

220 (5th Gr. 1984). Any constitutional questions that are
“Inextricably intertwined” with the issues in the state court
proceedi ng nust be resolved by the state courts. Feldnman, 460

U S at 483-84 n.16; see Liedtke, 18 F.3d at 317. A litigant

aggrieved by an adverse decision of the state courts on a
constitutional question has a renedy in the Suprene Court of the
United States through a petition for wit of certiorari. See

Li edtke, 18 F.3d at 317; Howell, 885 F.2d at 311. Even if the
constitutional issues are not raised in the state court
proceedi ng, the federal courts still lack jurisdiction to address
such questions if they are inextricably intertwned with the

state court deci sion. See Feldnman, 460 U.S. at 484 n.16; Howell,

885 F.2d at 312.
I n Fel dman, the Suprene Court distinguished between

constitutional challenges to state court decisions in particul ar

cases, which are inperm ssible under Rooker-Fel dnman, and “general
chal l enges to state bar rules, pronmulgated by state courts in
nonj udi ci al proceedi ngs, which do not require review of a final
state-court judgnent in a particular case.” Feldnman, 460 U. S at
486. Federal courts have jurisdiction to consider these “general

constitutional attacks.” Miusslewhite v. State Bar, 32 F.3d 942,

946 (5th Gr. 1994); see Feldman, 460 U. S. at 486. The Hul tbergs




argue that their suit raises general challenges to the
constitutionality of the ARP and thus falls within the Fel dman
excepti on.

However, “a general constitutional attack that is
nonet hel ess inextricably intertwwned with a state court judgnent

cannot be properly heard in federal court.” Misslewhite,

32 F.3d at 946 (internal quotation marks omtted). A
constitutional challenge is “inextricably intertwined” with a
state court judgnent when the district court, in essence, is

asked to review the state court decision, see Ritter v. Ross, 992

F.2d 750, 754 (7th Gr. 1993) (quoting Feldman, 460 U S. at 483-

84 n.16), and the challenge is not “‘separable from and

collateral to” the nerits of the state-court judgnent,” id.

(quoting Pennzoil Co. v. Texaco Inc., 481 U. S 1, 21 (1987)

(Brennan, J., concurring) (further citation omtted)).
Moreover, “[t]he Feldman exception does not apply when a
constitutional claimhas already been decided by the state

court,” because this would run afoul of the principle that
district courts may not review final state court judgnents in
particul ar cases. Howell, 885 F.2d at 312. 1In the Louisiana
proceedi ng, the Hultbergs presented the sane constitutional
chal l enges to the ARP that they raise here. The decision of the
state court, that the Hultbergs’ suit should be di sm ssed because
it was not tinely filed under the ARP, was an inplicit rejection

of the Hultbergs’ constitutional challenges to that statute. To

allow the Hultbergs’ clains to proceed in federal court would

10



require the district court to review that determ nation of the
state court. “This the District Court may not do.” Feldnan, 460
U S 462, 484 n.16.°® The Hultbergs’ renedy is to seek review
t hrough Loui siana’s appell ate process and, ultimately, through
petition for wit of certiorari to the Suprenme Court of the
United States.

In sum we affirmthe district court’s conclusion that,

under the Rooker-Feldnman doctrine, it |acked subject matter

jurisdiction to entertain the Hultbergs’ suit. Because this
conclusion is determnative of all the federal clains raised in
this appeal, we need not, and will not, consider whether Eleventh
Amendnent imunity protects the state officials fromsuit,

whet her the Hul tbergs |ack standi ng, whether the Hul tbergs have
stated a 8 1983 claim whether Dr. Raneriz is entitled to
qualified imunity under 8§ 1983, or whether the district court
abused its discretion in refusing to grant declaratory relief.

Mor eover, pursuant to 28 U S.C. 8 1367(c)(3), the district court
was within its discretion in dismssing the Hultbergs’ state | aw

medi cal negligence clainms once it dismssed “all clainms over

3 Rooker itself, in which the Suprene Court held that
federal district courts lack jurisdiction to review state court
judgnents, involved a challenge to a state court’s judgnment
partly on the ground that the judgnent gave effect to an
unconstitutional state statute. See Rooker v. Fidelity Trust
Co., 263 U S 413, 414-15 (1923). That the state court’s
j udgnent gives effect to an unconstitutional state statute is the
essence of the Hultbergs’ challenge here. Alternatively, the
Hul t bergs seek to set aside the state court’s judgnent on the
ground that it resulted froman unconstitutional application of
the ARP “so that they may have their day in court.” This clearly
asks the federal court to review and overturn a state court
j udgnent .

11



which it ha[d] original jurisdiction.” 28 U S.C. 8§ 1367(c)(3).

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the decision of the

district court.

12



