IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30207

DOLORES ELLI OTT,
Pl ai ntiff-Appellant,

ver sus

ACROVED CORPORATI ON; ET AL,
Def endant s,

SYNTHES; SYNTHES, | NC.
SYNTHES NORTH AMERI CA, | NC.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CV-2863-F)

February 12, 1999
Before JOLLY, WENER, and PARKER, Circuit Judges.
PER CURI AM *
In this products liability case inplicating the design defect

facet of the Louisiana Products Liability law (“LPLA’) and its

requi renent that the clainmant prove, inter alia, the existence of
a superior alternative design, Plaintiff-Appellant Dol ores Elliott
asks us to reverse the district court’s grant of summary judgnent
dism ssing her case. Elliott’s clains of reversible error by the

district court in its denial of her notion for a continuance of

Pursuant to 5TH CIR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the |imted circunstances set forth in 5TH GR
R 47.5. 4.



di scovery and its grant of sunmary j udgnent to Def endant s- Appel | ees
(“Synthes”), rely on two i ncidents of del ayed conpliance by Synt hes
with discovery requirenents, one of which was sancti oned. The
i ncident that drewa sanction is the del ayed delivery by Synt hes of
sone 25, 000 docunents in the nulti-district litigation proceedi ngs
styled “In re: Orthopedic Bone Screw Products Liability
Litigation,” WNMDL No. 1014, to which Elliott’s case had been
transferred and from which it was subsequently renmanded to the
Eastern District of Louisiana. The second tardy delivery of
docunents relied on by Elliott is the post-sunmary |udgnent
production by Synthes, pursuant to orders of the court in MDL 1014,
of the 1991 version of a Synthes manual recommendi ng the “Notched
Pl ate” systemfor spinal fixation, thereby differing fromthe 1979
version of the sanme nmanual, which recomended the “Dynamc
Conpression Plate” systemactually used in Elliott’s operation in
1987. In essence, Elliott contends that if she had been granted a
conti nuance and thus obtained additional tine in which to produce
evi dence of an avail able superior alternative design, she could
have done so by examning the nyriad docunents delivered both
before and after summary judgnent.

Havi ng conpl eted our review of the record on appeal and our
consideration of the applicable |law and the argunents of the
parties as advanced in their respective appellate briefs and orally
to this court, we are satisfied that the district court did not
abuse its discretion in denying Elliott’s continuance notion; and

we are equally satisfied by our de novo review that the court’s



grant of summary judgnent in favor of Synthes was proper. Counsel
for Elliott concedes that a subsequent perusal of the 25,000
docunents di sclosed nothing that would help to satisfy Elliott’s
Loui si ana burden of producing an alternate design; therefore the
denial of a continuance was not only a proper exercise of
di scretion, but was non-prejudicial as well.

As for Elliott’s claim grounded in Synthes’ post-judgnent
delivery of the evidence regarding the two manual s, she has failed
to denonstrate how —even if this material were in the record of
her case, which it is not —she could neet her alternate design
bur den. Elliott’s products liability claim of design defect
features the placenent of a screw into a pedicle, a procedure
common to both the earlier Dynam c Conpression Pl ate design and the
| ater Notched Plate design. The design of the screw itself
t hough, appears to have renmai ned unchanged, and it is the design of
the failed screw on which Elliott’s products liability claimis
based.

The rulings of the district court and its grant of summary
judgnent in favor of Synthes are therefore, in all respects,

AFFI RVED.



